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Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered May 17, 2017. The order denied the
notion of defendants for summary judgnment dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum I n this action seeking damages for personal injuries
that plaintiff allegedly sustained as the result of a collision
bet ween the bicycle he was riding and a notor vehicle driven by
Deborah Mal oney (defendant) and owned by defendant Janes Mal oney,
def endants appeal from an order denying their notion for summary
j udgnment dismssing the conplaint. W affirm

Def endants’ notion and supporting papers denonstrate that they
were actually seeking a determnation that plaintiff’s negligence was
the sol e proxi mate cause of the accident and that defendant was not
conparatively negligent. W conclude that defendants failed to neet
their initial burden of establishing as a matter of |aw that
plaintiff’s negligence was the sol e proxi mate cause of the accident.

Initially, we reject the contentions of both parties to the
extent that they are based on the information contained in a police
report submtted in support of and in opposition to the notion.

Al t hough “reports of police officers nade upon their own observation
and while carrying out their police duties are generally adm ssible in
evi dence” (Yeargans v Yeargans, 24 AD2d 280, 282 [1st Dept 1965]; see
Szymanski v Robi nson, 234 AD2d 992, 992 [4th Dept 1996]), the report
in this case was inadm ssible because it was “not authenticated” and,
“[ b] ecause the report was not submtted in evidentiary form it should
not have been considered on the summary judgnent notion” (Szymanski,
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234 AD2d at 992; see Bush v Kovacevic, 140 AD3d 1651, 1654 [4th Dept
2016]). Here, as in Szymanski, the parties failed to “provide[] an
accept abl e excuse” for failing to tender the evidence in adm ssible
form (234 AD2d at 992; see generally Gasso v Angeram, 79 NY2d 813,
814-815 [1991]).

Wth respect to the nerits, “ ‘[whether a plaintiff [or
defendant] is conparatively negligent is alnost invariably a question
of fact and is for the jury to determine in all but the clearest
cases’ ” (Yondt v Boul evard Mall Co., 306 AD2d 884, 884 [4th Dept
2003]). In support of their notion, defendants submtted the
deposition testinony of defendant, which raised a question of fact
regardi ng her attentiveness as she drove her vehicle (see Spicola v
Piracci, 2 AD3d 1368, 1369 [4th Dept 2003]). It is well settled that
every driver of a notor vehicle has “the ‘comon-law duty to see that
whi ch he [or she] should have seen . . . through the proper use of his
[or her] senses’ ” (Sauter v Calabretta, 90 AD3d 1702, 1703 [4th Dept
2011]), and that “a notorist is required to keep a reasonably vigil ant
| ookout for bicyclists, . . . and to operate the vehicle with
reasonabl e care to avoid colliding with anyone on the road” (Palnma v
Sherman, 55 AD3d 891, 891 [2d Dept 2008]). Here, the evidence
subnmitted by defendants established that defendant had an unobstructed
view of the street as plaintiff’s bicycle approached her vehicle, yet
she failed to see himor his bicycle prior to the collision. Thus, we
concl ude that defendants “failed to establish that there was nothing
[ def endant] could do to avoid the accident and therefore failed to
establish that she was free of conparative fault” (Jackson v Gty of
Buf fal o, 144 AD3d 1555, 1556 [4th Dept 2016]).
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