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Appeal froma final order and judgnment (one paper) of the Suprene
Court, Ontario County (Frederick G Reed, A J.), entered February 7,
2017. The final order and judgnment granted the notion of defendants
for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the final order and judgnent so
appeal ed fromis unani nously reversed on the |aw w thout costs, the
notion is denied and the conplaint is reinstated.

Menorandum Plaintiffs conmmenced this action seeking damages for
defendants’ all eged inverse condemation of their property and
tortious interference with plaintiffs’ business. In a scheduling
order issued on Novenmber 18, 2014, Suprenme Court established March 16,
2015 as the cut-off date for dispositive notions. Plaintiffs served
the note of issue on April 29, 2016. At a pretrial conference held on
July 18, 2016, the court indicated that it was “bl ocking out” an hour
on its Novenber 21, 2016 notion cal endar for oral argunent of any
di spositive notions. Defendants never submtted or sought an anmended
scheduling order. On Novenber 22, 2016, defendants filed a notion for
sumary judgnent dismssing the conplaint with a return date of
January 23, 2017.

Def endants’ summary judgnent notion was nmade 618 days after the
deadline set forth in the court’s scheduling order and 204 days after
the filing of the note of issue. Defendants did not nmake the notion
intinme to be heard on the court’s Novenber 21, 2016 notion cal endar.
Nonet hel ess, defendants’ noving papers failed to address the issue of
“good cause” required to nake a summary judgnment notion nore than 120
days after the filing of the note of issue or after the date
established by the court in a scheduling order (CPLR 3212 [a]; see
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Fi nger v Saal, 56 AD3d 606, 606-607 [2d Dept 2008]; cf. Stimson v EM
Cahill Co., Inc., 8 AD3d 1004, 1005 [4th Dept 2004]). Plaintiffs
opposed the notion on the ground that it was untinely. It was only in
reply papers that defendants addressed the issue of “good cause.” The
court considered the nerits of the notion, granted summary judgnment to
def endants and di sm ssed the conplaint. That was error

It is well settled that it is inmproper for a court to consider
the “good cause” proffered by a novant if it is presented for the
first tinme in reply papers (see Bissell v New York State Dept. of
Transp., 122 AD3d 1434, 1435 [4th Dept 2014]; Cabibel v XYZ Assoc.,
L.P., 36 AD3d 498, 498-499 [1lst Dept 2007]). Defendants also failed
to nove to vacate the note of issue. The notion should thus have been
denied as untinely (see CPLR 3212 [a]), and the court shoul d have
declined to reach the nmerits. W therefore reverse the final order
and judgnent, deny defendants’ notion and reinstate the conpl aint.
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