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IN THE MATTER OF THE APPLI CATI ON OF MARK

BUTTI GLI ERI, DESI GNEE OF THE CHI EF EXECUTI VE

OFFI CER OF UPSTATE UNI VERSI TY HOSPI TAL OF THE
STATE UNI VERSI TY OF NEW YORK, MEMORANDUM AND ORDER
PETI TI ONER- APPELLANT,

FOR THE APPO NTMENT OF A GUARDI AN OF THE PERSON
AND PROPERTY PURSUANT TO ARTI CLE 81 OF THE MENTAL
HYG ENE LAW FOR FERREL J.B., AN ALLEGED | NCOVPETENT
PERSON, RESPONDENT.

M KATHLEEN LYNN, ESQ , RESPONDENT.

(APPEAL NO 2.)

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR PETI TI ONER- APPELLANT.

M KATHLEEN LYNN, FAYETTEVI LLE, RESPONDENT PRO SE.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered May 26, 2016 in a proceedi ng pursuant to
Mental Hygiene Law article 81. The order, insofar as appealed from
directed petitioner to pay M Kathleen Lynn, Esq. certain attorneys’
f ees.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and the |anguage in the
ordering paragraph “, and is to be paid by Petitioner as an
adm ni strative expense” is vacat ed.

Menorandum I n this proceeding in which petitioner sought the
appoi ntment of a guardi an of the person and property of an alleged
i ncapaci tated person (AIP), petitioner appeals fromtwo orders that,
respectively, directed petitioner to pay the fees for services
subnmitted by the court-appointed attorney for the AIP and by the court
eval uator (collectively, respondents). W agree with petitioner that
Suprenme Court erred in directing it to pay those fees.

Petitioner contends in appeal No. 2 that the court erred in
directing it to pay attorney fees for the court-appointed attorney.
W agree. Article 81 of the Mental Hygi ene Law provides that the
court may appoint an attorney to represent the AP, and that
petitioner may be directed to pay for such services where the petition
is dismssed or the AIP dies before the proceeding is concluded (see
§ 81.10 [f]). In all cases, “[t]he court shall determ ne the
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reasonabl e conpensation for the nental hygiene | egal service or any
attorney appoi nted pursuant to” that statute (id.). Nevertheless,
“the statute is silent as to the source of funds for paynent of
counsel [where, as here,] the AIP is indigent” (Matter of St. Luke’s-
Roosevelt Hosp. Cr. [Marie H -Gty of New York], 89 Ny2d 889, 891

[ 1996] ; see Hirschfeld v Horton, 88 AD3d 401, 403 [2d Dept 2011], Iv
deni ed 18 NY3d 804 [2012]). Despite that silence, it is well settled
that “the Legislature, by providing for the assignnent of counsel for
indigents in the Mental Hygi ene Law, intended, by necessary
inplication, to authorize the court to conpensate counsel” (St
Luke’ s- Roosevelt Hosp. Ctr., 89 Ny2d at 892), and it is |likew se well
settled that the court should direct that requests for such
conpensati on should be determ ned “in accordance with the procedures
set forth in County Law article 18-B" (id.; see Matter of Rapoport v
G M, 239 AD2d 422, 422-423 [2d Dept 1997]). Thus, the court erred in
directing petitioner to pay those fees.

W al so agree with the contention of petitioner in appeal No. 3
that the court erred in directing it to pay the fees requested by the
court evaluator. Were, as here, a court appoints a court eval uator
pursuant to Mental Hygiene Law 8§ 81.09 (a) and then “grants a
petition, the court nay award a reasonabl e conpensation to a court
eval uator, including the nental hygiene | egal service, payable by the
estate of the allegedly incapacitated person” (8 81.09 [f]). The
statute further provides that a court may direct petitioner to pay for
the services of a court evaluator only where the court “denies or
di sm sses a petition,” or the AIP “dies before the determnation is
made in the petition” (8 81.09 [f]). Therefore, “notw thstandi ng
Suprene Court’s broad discretion to award reasonable fees in Mental
Hygi ene Law article 81 proceedings . . . , [inasnuch as] petitioner
was successful [and the AIP is alive], the court was w thout authority
to ascribe responsibility to petitioner for paynent of the court
eval uator’s fees” (Matter of Charles X, 66 AD3d 1320, 1321 [3d Dept
2009]) .

Contrary to petitioner’s contentions, although the court had
di scretion to appoint Mental Hygiene Legal Services as attorney for
the AIP and to dispense with a court evaluator (see Mental Hygi ene Law
§ 81.10 [g]), under the circunstances presented here “the court did
not abuse its discretion as a matter of lawin failing to do so” (St
Luke’ s- Roosevelt Hosp. Cr., 89 Ny2d at 892 n). Neverthel ess,
i nasmuch as the court properly nade the “determ nation that [the Al P]
is incapacitated within the nmeaning of Mental Hygiene Law article 81,
and [in] the absence of evidence that the petitioner conmrenced this
proceeding in bad faith, it was an i nprovident exercise of discretion
for . . . Suprene Court to direct the petitioner to pay the fees of
t he court-appointed evaluator and the attorney it appointed to
represent [the AIP] in the proceeding” (Matter of Loftrman [Mae R ],
123 AD3d 1034, 1036-1037 [2d Dept 2014]; cf. Matter of Sanuel S.
[Hel ene S.], 96 AD3d 954, 958 [2d Dept 2012], |v dism ssed 19 NY3d
1065 [2012]). We therefore reverse, insofar as appealed from the
orders in appeal Nos. 2 and 3, and we vacate the | anguage in each
order directing petitioner to pay the respective fees for services
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r ender ed.

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



