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Appeal froman order of the Suprene Court, Ol eans County (Janes
P. Punch, A J.), entered August 23, 2016. The order granted
plaintiff’s nmotion for, inter alia, summary judgnment striking the
answer of defendant-appellant and the appointnment of a referee and
deni ed the cross notion of defendant-appellant for, inter alia,
sumary judgnent dism ssing the conpl aint agai nst him

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the notion with respect to
the 13th affirmati ve defense of defendant Bilal M Huzair, reinstating
t he answer of that defendant to that extent, and vacating the order of
reference, and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff comenced this nortgage forecl osure action
agai nst, anong others, Bilal M Huzair (defendant). Plaintiff noved
for, inter alia, summary judgnent striking defendant’s answer and the
appoi ntnent of a referee, and defendant cross-noved for, inter alia,
sumary judgnent dism ssing the conplaint against him Suprenme Court
granted the notion, issued an order of reference, and denied the cross
not i on.

Def endant contends that plaintiff failed to neet its burden on
the notion with respect to the issue of standing because it failed to
establish a chain of assignnents of the nortgage and note fromthe
original assignee to plaintiff. W reject that contention. \Were, as
here, “the note is endorsed in blank, the plaintiff may establish
standi ng by denonstrating that it had physical possession of the
original note at the time the action was comenced . . . The plaintiff
may do so through an affidavit of an individual swearing to such
possession follow ng a review of adm ssi bl e business records” (Bank of
N.Y. Mellon v Anderson, 151 AD3d 1926, 1927 [4th Dept 2017]), and we
note that plaintiff herein provided such an affidavit in support of
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its nmotion. Contrary to defendant’s contention, “[t]here is sinply no
requi renent that an entity in possession of a negotiable instrunent

t hat has been endorsed in blank nust establish howit cane into
possession of the instrument in order to be able to enforce it”
(JPMorgan Chase Bank, N. A v \Winberger, 142 AD3d 643, 645 [2d Dept
2016]).

We agree, however, with defendant’s further contention that the
court erred in granting plaintiff’'s notion insofar as it sought
sumary judgnent dismssing the 13th affirmati ve defense, which
all eged that the loan was in violation of the anti-predatory |ending
statute (see Banking Law § 6-1), and we therefore nodify the order
accordingly. In support of that part of its notion, plaintiff
contended only that the “note . . . was not a ‘high-cost |oan’ because
the max[imun] interest rate did not exceed nore than 8% of the
treasury yield at its making.” Banking Law 8 6-1 (1) (d) defines a
“ ‘[h]ligh-cost home |[oan’ ” as one that exceeds the thresholds in
subdi vision (g) of the statute, which in turn defines those threshol ds
as either a loan with a rate that is eight points higher than the
yield on treasury securities in the nonth before the |oan application
(see 8 6-1 [1] [g] [i]), or a loan of $50,000 or nore in which the
poi nts and fees exceed five percent of the total |oan anobunt (see § 6-
[ [1] [9g] [ii]). [Inasmuch as the loan in question exceeded $50, 000
and plaintiff failed to address the second threshold, “plaintiff
failed to establish [its] prima facie entitlenent to judgnent as a
matter of law dismssing the [13th] affirmative defense” (Diliberto v
Bar berich, 94 AD3d 803, 804 [2d Dept 2012]). Thus, that part of the
noti on shoul d have been denied “regardl ess of the sufficiency of the
opposi ng papers” (Wnegrad v New York Univ. Med. Cr., 64 Ny2d 851,
853 [1985]). W note that, in reviewi ng whether plaintiff met its
burden with respect to the 13th affirmative defense, we have not
consi dered any evidence submtted with its reply papers on the notion
(see MIller v Spall Dev. Corp., 45 AD3d 1297, 1298 [4th Dept 2007];
Wonderling v CSX Transp., Inc., 34 AD3d 1244, 1245 [4th Dept 2006]).

Def endant further contends that the court erred in denying his
cross notion inasmuch as he net his burden of establishing his
entitlenment to judgnent as a matter of law on the 13th affirnative
defense. W reject that contention. The court, apparently after
assum ng, arguendo, that defendant net his burden on that part of the
cross notion, concluded that plaintiff established that the | oan had
been nodified twi ce and that those nodifications renoved the |oan from
t he protection of Banking Law 8 6-1. That was error. \Were a loan is
a high-cost hone loan within the nmeaning of the statute, it may be
nodi fi ed under certain circunstances to bring it into conpliance wth
the law, i.e., where the I ender establishes that it failed to conply
with the statute because of a good-faith error and, “within sixty days
after the discovery of the conpliance failure and prior to the
institution of any action under this section or the receipt of witten
notice of the conpliance failure, the borrower is notified of the
conpliance failure, appropriate restitution is nade, and whatever
adj ustnments are necessary are made to the loan to either, at the
choi ce of the borrower, (i) make the high-cost hone | oan satisfy the
requi renents of this section, or (ii) change the ternms of the loan in
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a manner beneficial to the borrower so that the loan is no | onger a
hi gh-cost hone | oan subject to the provisions of this section” (8 6-
[4] [b]). |In support of its position that the | oan nodifications
brought the original loan into conpliance with the statute, plaintiff
failed to establish that such circunmstances apply to this case.

| ndeed, we note that plaintiff submtted no evidence indicating that
it notified defendant of a conpliance failure, and in fact, plaintiff
rolled the allegedly inproper fees and costs into the nodified | oans
with additional interest. Consequently, the court erred in concluding
that the two nodifications renoved the original [oan fromthe
protection afforded by the statute.

Nevert hel ess, we conclude that defendant “failed to elimnate al
triable issues of fact as to whether the | oans constituted high-cost
home | oans within the nmeani ng of Banking Law 8 6-1, and whether the
| oans conformed to the statutory requirenents and prohibitions set
forth in Banking Law 8 6-1, such as the prohibition [against]
financing of points and fees” (Meikle v Frenont Inv. & Loan Corp., 125
AD3d 616, 618 [2d Dept 2015]; see generally Alvarez v Prospect Hosp.,
68 NY2d 320, 324 [1986]), and the court therefore properly denied the
cross notion.

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



