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Appeal from a judgrment of the Monroe County Court (Douglas A
Randal I, J.), rendered Decenber 1, 2015. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated, that part of the
omi bus notion seeking to suppress tangi ble evidence is granted, the
indictrment is dismssed, and the matter is remtted to Monroe County
Court for proceedings pursuant to CPL 470. 45.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that County Court erred
in denying that part of his omibus notion seeking to suppress
t angi bl e evi dence, including a handgun, that a police officer seized
fromhim W agree.

The evi dence fromthe suppression hearing establishes that, at
approximately 4:20 a.m, a Rochester police officer heard a radio
broadcast stating that a person had been taken to a hospital by
private vehicle for treatnent of a gunshot wound. Approximtely 15
mnutes later, the officer heard a further broadcast stating that the
shooting had occurred at a bar on Lake Avenue in Rochester, and that
t he suspect was a nmal e Hi spanic, approximately five feet, ten inches
tall with a mediumbuild. The broadcast did not indicate when the
shooting had occurred, or whether it was inside or outside the bar.
Along with other police officers, the officer responded to the bar’s
| ocation within two mnutes, where he saw five people standing in a
parking |lot near a vehicle. The officer testified that one nenber of
the group “appeared to be a nmale Hi spanic, two were nmal e bl acks, one
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was a female white and the other was male white.” The officer
searched the parking |lot and found bl ood spots and a bull et fragnent
| ocat ed between 10 and 25 feet fromthe group, but the People

i ntroduced no evidence indicating how |l ong those itenms nmay have been
t here.

Anot her officer, who did not testify at the hearing, approached
the five people and questioned them The testifying officer stated
that he only heard the other officer ask the group about the shooting,
and one, unidentified nmenber of the group replied that “they didn't
see anything, they didn’t hear anything, that nothing |ike that
happened out here.” Nevertheless, the testifying officer decided to
frisk all nenbers of the group. He testified that he began the
process wth defendant, a male bl ack, because he was standing cl osest
to him Defendant turned away fromthe officer, who seized
def endant’ s hands, patted defendant’s waist, and di scovered a weapon.

We agree with defendant that, based on the evidence at the
suppression hearing, the court erred in refusing to suppress the
weapon. As an initial matter, we conclude that the police had an
obj ective, credible reason to approach the group of five people in the
parking lot and to request information in light of the report of a
shooting at or near that |location at sonme unidentified earlier tine.
Thus, we conclude that the police encounter was lawful at its
i nception (see People v Hollman, 79 Ny2d 181, 185 [1992]; People v De
Bour, 40 Ny2d 210, 220 [1976]). The People correctly concede,
however, that the officer’s encounter with defendant constituted a
| evel three forcible detention under the four-tiered De Bour framework
(40 Ny2d at 223; see generally People v Bora, 83 Ny2d 531, 535
[ 1994]), and thus required “a reasonabl e suspicion that [defendant]
was involved in a felony or m sdeneanor” (People v More, 6 NY3d 496,
499 [2006]).

W conclude that, “[b]ecause of the |ack of correspondence
bet ween defendant’ s appearance and the description of the suspected
[ shooter that was] transmitted to the officer[] . . . , the officer[]
had no basis for concluding that the reported crine had been commtted
by defendant” (People v Ross, 251 AD2d 1020, 1021 [4th Dept 1998], |v
deni ed 92 Ny2d 882 [1998]; cf. People v WIlson, 144 AD3d 1500, 1500
[4th Dept 2016], |v denied 28 Ny3d 1151 [2017]; People v Waters, 259
AD2d 642, 643-644 [2d Dept 1999]). “Nor can the [frisk of defendant]
and seizure of the gun be justified as having been in the interests of
the officer['s] safety, since there was no testinony that the
officer[] believed defendant to be carrying a weapon” (People v
Thonpson, 127 AD3d 658, 662 [1st Dept 2015]), and the People presented
no ot her evidence establishing that the officer had reason to fear for
his safety (cf. People v Fletcher, 130 AD3d 1063, 1065 [2d Dept 2015],
affd 27 NY3d 1177 [2016]). Consequently, we conclude that the People
failed to establish that the officer had “a reasonabl e suspicion that
[ def endant] was involved in a felony or m sdenmeanor” (More, 6 NY3d at
499). Because the forcible detention and frisk of defendant was
unl awful , the handgun and ot her tangi bl e evidence seized by the police
shoul d have been suppressed. W therefore vacate the plea, dismss
the indictnent, and remt the matter to County Court for proceedi ngs
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pursuant to CPL 470.45 (see People v Elliott, 140 AD3d 1752, 1753 [4th
Dept 2016]).

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



