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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered March 2, 2011. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degree (three counts), crimnal possession of a weapon in the third
degree (five counts), crimnal sale of a firearmin the third degree
(four counts), crimnal possession of a controlled substance in the
fifth degree (two counts), crinmnal sale of a controlled substance in
the fifth degree (two counts), robbery in the first degree (two
counts), burglary in the first degree and conspiracy in the fourth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirnmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting himupon a jury verdict of two counts of robbery in the
first degree (Penal Law 8§ 160.15 [4]), one count each of burglary in
the first degree (8 140.30 [4]) and conspiracy in the fourth degree
(8 105.10 [1]), and various other charges arising fromthe possession
or sale of drugs and weapons. |In appeal No. 2, defendant appeals from
an order denying his notion to vacate the judgnent of conviction
pursuant to CPL 440. 10.

Addressing appeal No. 1 first, we note that defendant was
originally charged in three indictnents that were |ater consolidated
with crimes arising fromeight separate incidents that occurred
bet ween Novenber 2008 and April 2010.

We reject defendant’s contention in his main brief that County
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Court lacked jurisdiction with respect to counts one through three of
the consolidated indictnent, charging crines arising fromdefendant’s
possession and sale of a pistol that he acquired in the State of Chio.
The Peopl e established territorial jurisdiction within New York (see
CPL 20.20 [1] [a], [c]). To the extent that defendant chall enges
venue in Onondaga County with respect to counts one through three, we
al so reject that challenge. Although defendant and his conpanions
were stopped on the Thruway before they returned to Onondaga County
from Ohi o, defendant was properly tried in Onondaga County, inasnuch
as “[c]onduct occurred in such county sufficient to establish . . .
[a]n attenpt or conspiracy to commt such offense[s]” (CPL 20.40 [1
[b]), i.e., the People established that, while in Onondaga County,

def endant conspired with others to traffic weapons (see People v
MacDonal d, 63 AD3d 1520, 1521 [4th Dept 2009], |v denied 13 NY3d 746
[ 2009]).

The evidence, viewed in the light nost favorable to the People
(see People v Contes, 60 NY2d 620, 621 [1983]), is legally sufficient
to support defendant’s conviction of counts one through six (see
general ly People v Bl eakl ey, 69 NY2d 490, 495 [1987]). |In addition,
view ng the evidence in |light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that the verdict on those counts and the remaining counts is
not agai nst the wei ght of the evidence (see generally Bl eakley, 69
NY2d at 495).

Defendant failed to preserve for our review his contention in his
mai n brief that the conspiracy count was defective on the grounds that
it alleged that defendant participated in nmultiple conspiracies (see
generally People v Al fonso, 35 AD3d 269, 269 [1lst Dept 2006], |v
denied 8 NY3d 878 [2007]), and it failed to specify the underlying
crines that were the objects of the alleged conspiracies (see
general ly People v Wng, 133 AD2d 184, 185 [2d Dept 1987], |v denied
70 NY2d 878 [1987]). W decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Contrary to defendant’s further contention in his main brief, the
court properly concluded that a CPL 710. 30 notice was not required
with respect to statenments that defendant made to an acconplice
concerning the comm ssion of a robbery. Those statenents were made
during a private conversation between defendant and the acconpli ce,
and there was no evidence that, at the tinme of that conversation, the
acconplice “was acting at the instigation or under the supervision of
the police” (People v Jean, 13 AD3d 466, 467 [2d Dept 2004], |v denied
5 NY3d 764 [2005], reconsideration denied 5 Ny3d 807 [2005]).

The record does not support defendant’s contention in his nmain
brief that the court refused to rule on his mdtrial severance notion.
Rat her, the record establishes that the court’s willingness to
consi der severance was contingent upon defendant’s deci sion whether to
testify, and when defendant elected not to testify, the notion was
“inplicitly but conclusively denied” (People v Gates, 152 AD3d 1222,
1223 [4th Dept 2017]; see People v Hanpton, 113 AD3d 1131, 1132 [4th
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Dept 2014], |v denied 22 NY3d 1199 [2014], reconsideration denied 23
NY3d 1062 [2014], cert denied —US — 135 S C 2389 [2015]). The
court, noreover, properly denied the notion, inasnuch as it was
untinely (see CPL 255.20 [1], [3]; People v Wl burn, 50 AD3d 1617,
1618 [4th Dept 2008], |v denied 11 NY3d 742 [2008]), and def endant
failed to denonstrate the requisite good cause for a discretionary
severance (see People v Vickers, 148 AD3d 1535, 1536-1537 [4th Dept
2017], lv denied 29 NY3d 1088 [2017]).

Contrary to defendant’s contention in his main brief, we conclude
that the court’s instructions to the jury with respect to counts 9 and
19, each charging crimnal sale of a firearmin the third degree under
Penal Law § 265.11 (1), did not alter the theory of the prosecution
with respect to those counts (see People v Rivera, 133 AD3d 1255, 1256
[4th Dept 2015], Iv denied 27 NY3d 1154 [2016]).

The evidence at trial is legally sufficient to establish the
predi cate conviction supporting the conviction of five counts of
crim nal possession of a weapon in the third degree (Penal Law
8§ 265.02 [1]; see generally Bl eakley, 69 Ny2d at 495). Thus,
defendant’s challenge in his main brief to those charges based upon
the presentation of erroneous information to the grand jury concerning
the predicate conviction is not reviewable on appeal (see CPL 210. 30
[6]; People v Highsmth, 124 AD3d 1363, 1365 [4th Dept 2015], Iv
deni ed 25 NY3d 1202 [2015]). The presentation of such erroneous
i nformati on, noreover, was “not of such nmagnitude” as to have inpaired
the integrity of the grand jury and rendered its proceedi ngs defective
(People v Carey, 241 AD2d 748, 751 [3d Dept 1997], |v denied 90 Ny2d
1010 [1997]; see People v Sheltray, 244 AD2d 854, 855 [4th Dept 1997],
v denied 91 NY2d 987 [1998]).

Def endant failed to preserve for our review his challenge in his
main brief to all but one of several allegedly inproper coments made
by the prosecutor during summation (see CPL 470.05 [2]). [In any
event, we conclude that “[a]lny inproprieties were not so pervasive or
egregious as to deprive defendant of a fair trial” (People v Cox, 21
AD3d 1361, 1364 [4th Dept 2005], |v denied 6 Ny3d 753 [2005] [internal
guotation marks omtted]).

Contrary to the final contention in defendant’s main brief in
appeal No. 1, the sentence is not unduly harsh or severe.

Contrary to the contentions in defendant’s main and pro se
suppl emental briefs in both appeal Nos. 1 and 2, we concl ude that
def endant was provi ded neani ngful representation at trial (see People
v Bal di, 54 Ny2d 137, 147 [1981]). Defendant failed to neet his
burden of denonstrating the absence of a strategic or other legitinmate
expl anation for defense counsel’s alleged shortconings (see People v
Benevento, 91 NY2d 708, 712 [1998]; People v Reed, 151 AD3d 1821,
1822 [4th Dept 2017], |v denied 30 NY3d 952 [2017]), including those
that were alleged in defendant’s CPL article 440 notion.

Addressing the renmaining contentions in defendant’s pro se
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suppl emental brief in appeal No. 1, we conclude that the record does
not support his contention that the court inproperly deprived him of
counsel of his choice when it relieved his first assigned attorney
(cf. People v Giffin, 92 AD3d 1, 5-7 [1st Dept 2011], affd 20 NY3d
626 [2013]; see generally People v Childs, 247 AD2d 319, 325 [1st Dept
1998], |v denied 92 Ny2d 849 [1998]). Nor does the record support
defendant’ s contention that he was deprived of a fair trial as the
result of the court’s alleged bias against him(cf. People v Reynol ds,
90 AD3d 956, 957 [2d Dept 2011]). We have exam ned defendant’s

remai ning contention in his pro se supplenental brief and concl ude
that it is without nerit.

I n appeal No. 2, defendant contends in his main brief that his
right to a public trial was violated when his famly nenbers and
friends were excluded or renoved fromthe courtroom At the outset,
we note that, while the right to a public trial is fundanmental (see
People v Martin, 16 NY3d 607, 611 [2011]), a claimthat such right was
violated requires preservation (see People v Alvarez, 20 NY3d 75, 81
[ 2012], cert denied 569 US 947 [2013]). Here, none of the alleged
viol ations of defendant’s right to a public trial was brought to the
court’s attention at a tine when the court could have taken renedia
action, and thus defendant’s contention is not preserved for our
review (see id.). W decline to exercise our power to review that
contention as a natter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



