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Appeal froma judgnent of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered Novenmber 28, 2012. The judgnent convi cted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
reversed on the facts, the indictnent is dism ssed, and the matter is
remtted to Monroe County Court for proceedi ngs pursuant to CPL
470. 45.

Menorandum  On appeal froma judgment convicting himafter a
jury trial of nurder in the second degree (Penal Law § 125.25 [1]),
def endant contends, inter alia, that the verdict is against the weight
of the evidence. W agree. Although the People nay have proved t hat
defendant is probably guilty, the burden of proof in a crimnal action
is, of course, much higher than probable cause; the prosecution is
required to prove a defendant’s guilt beyond a reasonabl e doubt, and
the evidence in this case does not neet that high standard. For the
reasons that follow, we have doubts whether defendant is the person
who killed the victimand, in our view, those doubts are reasonable.
We therefore reverse the judgnment of conviction and dism ss the
i ndi ct nment.

The victimwas a m ddl e-aged Caucasi an man who lived in the Town
of Brighton and frequently engaged in what his friends described as
“hi gh-risk” behavior, i.e., “hooking up” with nmen he net online and
engagi ng i n consensual sexual acts with them According to the
victims closest friend, a woman nanmed M chele, the victimwas
“addi cted” to sex, sonetines neeting up with nore than one partner on
the sane day. Mchele testified that the victimpreferred his sexua
partners to be “young bl ack mal es who | ooked thuggy or street-Ilike,
kind of a danger and edge to them-+that was his type.” There was al so
testinmony that the victimwould “cruise” certain parts of the City of
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Rochest er |1 ooking for black men with whomto neet.

On Novenber 16, 2008, the victimchecked into a hotel in
Henrietta at 6:59 p.m According to Mchele, the victimliked to use
this hotel for sexual trysts because its security was “lax.” An
African-Anmerican man entered the hotel with the victim but did not
approach the front desk with him Instead, the man wal ked toward the
el evator. The hotel enpl oyee working at the front desk recogni zed the
victimfromoprior visits and, during the check-in process, the victim
said that there would be two guests in the room The enpl oyee gave
the victimtwo keys to Room 333, |located on the third floor. The
victimtook the keys and wal ked to the el evator.

The enpl oyee who dealt with the victimleft work at 11: 00 p. m
and did not see himor the other man | eave the hotel, and neither did
the front desk enpl oyee who replaced her and worked the overni ght
shift. Aside fromthe front entrance, there were four other ways to
enter and exit the hotel, and one could conme and go through those
doors w thout passing by the front desk. There was a surveill ance
camera that covered the registration desk, but there were no other
caneras at the hotel or in the parking |ot.

At 9:19 that night, the victimcalled his teenage son fromhis
cell phone and said that he did not know where he was. According to
the son, the victimsounded “very confused” and was *“pani cking” before
hangi ng up abruptly. The son called the victimback several tines,
but the victiminitially did not answer. At 9:21 the victimfinally
answered a call fromhis son and said that everything was fine and
that he had just been joking. The victimhung up before the son could
seek clarification.

At approximately 10:00 the follow ng norning, a hotel enployee
entered the victims room and observed bl ood on the walls and fl oor.
The police were called to the scene, and the victinis dead body was
found on the floor next to the bed under a blanket. His skull had
been crushed in several places by what the Medical Exam ner believed
to have been a blunt instrument of some sort. The victimalso had
brui ses all over his body and nmultiple cuts on his face. There was
tape that had been wapped around the victinms [ eft hand, suggesting
that someone had tried to restrain him and ligature marks around his
neck, as if he had been strangled. No nmurder weapon was recovered,
al t hough the police found the hand grip of a pellet gun on the floor
in the hotel room The grip had apparently broken off the handl e of
t he gun.

A nurder investigation commenced, resulting approximtely three
years later in defendant’s arrest. At the tine of his arrest,
def endant was 28 years old and had no crimnal record.

The evidence at trial established beyond a reasonabl e doubt that
def endant was the person who entered the hotel with the victimat 6:59
p.m, and that defendant lied to the police by repeatedly denying that
he knew the victimor had contact with him The police found in the
hotel room a recei pt froma convenience store that was given to
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sonmeone who purchased an itemw th an Electronic Benefit Transfer Card
i ssued to defendant by the New York State O fice of Tenporary and
Disability Assistance. The receipt was on the floor next to the
victim s body.

I n addi tion, phone records established that the victimhad nade
several calls to the landline tel ephone at defendant’s residence on
Novenber 16, 2008. Shortly after the last call, the victimused his
home conputer to reserve the hotel room After discovering the
victims body in the hotel room the police searched for his vehicle,
whi ch was not in the hotel parking lot. The vehicle was found | ater
that day parked on a city street approximately six-tenths of a mle
from defendant’s residence. Inside the vehicle, the police found
printed Mapquest directions to a residence |located at 23 Roxborough
Road. No such address exists, but defendant resided at 203 Roxbor ough
Road, and the directions were printed nonments after the victim
reserved the hotel room

Finally, a hair found on the sink in the bathroom of the hotel
roomwas |inked to defendant. M tochondrial DNA testing showed that
the DNA of the hair matched defendant’s DNA, and that, unlike
def endant, 99.91% of the popul ation could be excluded as a source. It
is thus clear that the victimpicked up defendant at his residence and
drove himto the hotel, and that the two entered the room together.

Nevert hel ess, under the circunstances of this case, the nere fact
t hat defendant was in the hotel roomwith the victim and nost |ikely
engaged in sexual acts with him does not establish beyond a
reasonabl e doubt that defendant is the person who killed him As the
Peopl e acknow edge, the Medical Exami ner did not determne the tinme of
death. Thus, as far as we know, the victimcould have been killed at
any time between 9:21 p.m on Novenber 16, 2008, when he spoke to his
son on the phone, and 10: 00 the next norning, when his body was found.
Mor eover, the evidence at trial suggests that soneone other than
def endant may have been in the hotel roomw th the victimthat night,
and that the victimmay have | eft the hotel roomat sone tinme after he
checked in with defendant.

Wth respect to whether there were other people in the hotel room
with the victimother than defendant, we note that DNA fromtwo nal es
was obtained froma plastic drinking cup in the hotel room and
testing excluded defendant as a contributor. Defendant was al so
excl uded as the source of a second strand of hair found on the
bat hroom si nk, and the victimwas excluded as well. A blond strand of
hair was found on the victins abdonmen and, although DNA testing could
not be done on the hair, the victimdid not have blond hair and the
Peopl e’ s expert testified that she woul d not expect the hair to have
come froman African-Anmerican. A blond strand of hair was al so found
inthe victims vehicle after it was recovered by the police, and a
pair of wonmen’s underwear was found in the bathroomof the hotel room

There is also evidence that the victimmy have | eft the hotel
before he was nurdered. To begin with, the phone call the victimnade
to his son at 9:19 p.m —the one during which the victimsounded
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confused and said that he did not know where he was—was processed

t hrough an AT&T cell tower |ocated at 350 Buell Road in the Town of
Gates. The sane is true of the call received by the victimfromhis
son two mnutes later. The hotel is in the Town of Henrietta, which
is not contiguous to the Town of Gates. The AT&T representative who
testified at trial did not know which of its cell towers serviced
calls made and received at the hotel. It thus cannot be said with any
degree of certainty that the victimwas at the hotel when he spoke
with his son.

The victims phone was al so used at 10:21 p.m to call a nunber
in the 315 area code; the call was not connected, neaning that the
ot her person did not answer. No evidence was offered at trial as to
whom that call was made. The Peopl e suggested at trial that defendant
made that call on the victim s phone after commtting the nurder, but
we are not so sure. The record does not reveal whether the police
tracked down the intended recipient of the call to determine if he or
she knew defendant or the victim

The evi dence further showed that soneone used the conputer in the
victims bedroomat his hone at 10:49 that same night. The victins
bedroom was on the first floor of a condom nium he shared with his son
and an adult fermale friend, both of whom had conputers in their roons
and testified that they did not use the victinm s conputer that night.

It is also curious that a key to the hotel roomwas found in the
center console of the victims vehicle. The People’'s theory is that
defendant, after commtting the nurder, drove the victinis car to
within a mle of his home and then left it on the side of the street.
But why woul d defendant take a hotel key with himafter killing the
victin? One did not need a key to exit the hotel. And why woul d
def endant place the key in the center console, as if he intended to
return to the hotel? 1t seens nore likely that the victimplaced the
room key in the center console. W note that, although the nurderer
| eft bloody footprints on the carpet in the hotel room and bl ood was
splattered on the walls, ceiling, and floor of the room no bl ood was
found in the victims vehicle, not even on the brake or gas pedals.

A review of the victinms emails fromthe day in question revea
that he engaged in conmunications with several nen other than
def endant and di scussed with them neeting for sexual activity. It
appears undi sputed that the victimnmet up with one such nman earlier in
the day at a different location. The victimexchanged nmultiple emails
wi th anot her man who expressed interest in neeting. The victim
informed this man, whose first nanme was Waki, that he had a hotel room
and i nquired whet her Waki needed a ride. Waki instructed the victim
to call himto discuss things further, and provided the victimwth a
nunber to call. That was the |ast enmail between the two.

The People posit that the victi mnever called Waki because his
cell phone records do not reflect a call to Waki’s nunber. As the
defense pointed out at trial, however, the People did not offer into
evi dence the records fromthe victims |andline tel ephone at hone or
fromthe tel ephone in the hotel room The fact that the victimdid
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not call Waki from his cell phone does not establish, ipso facto, that
the two did not neet that night. Although the police |ocated Waki and
guesti oned hi m about the homi cide, they did not obtain a DNA sanple

fromhim W therefore do not know whet her Waki is a match for any of
t he DNA sanpl es obtained fromthe hotel roomand the victinis vehicle.

Nor did the police obtain a DNA sanple froma man naned Shaft,
the victims ex-boyfriend. According to Mchele, the victims closest
friend, Shaft had been abusive and unfaithful to the victim and that
is why the relationship ended. Several wtnesses testified at tria
that the victimplanned to reconnect with Shaft on the weekend of his
murder, and two of the victinms coworkers testified that the victim
said a day or two before his death that he had plans that weekend to
meet a new person and an old boyfriend. When talking to one coworker
about the old boyfriend, the victim®“seened really nervous” and his
lips were quivering. The coworker had never seen the victimact |ike
that, and said that perhaps it was not a good idea for himto see the
ex-boyfriend. Al though obviously nervous, the victimdid not change
his m nd, saying that “everything is dangerous.”

Shaft worked at a restaurant in Henrietta, less than a mle from
the hotel in which the victimwas nurdered. Wen questioned by the
police, Shaft said that he was at his nother’s house on the night in
guestion, but the police did not check with Shaft’s nmother to verify
his alibi, nor did they obtain a DNA sanple from him

We note that Shaft’s sister, the wonman who resided with the
victimand his son, called the hotel on the norning that the victims
body was found and asked the person at the front desk to check the
victims roomto nake sure he was okay. She knew that the victim
frequently used that hotel to neet people, and she was concerned
because he rarely, if ever, stayed overnight at the hotel. The front
desk enpl oyee testified at trial that Shaft’s sister identified
herself as the victims wfe and said that she had called the victims
roomdirectly but got no answer, and that she was concerned because
the victimhad a heart condition. |If Shaft’s sister did, in fact,
call the victims roomdirectly, the obvious question is how she knew
whi ch roomto call.

The Peopl e assert on appeal that defendant could not be excl uded
as a contributor to the DNA collected fromthe victims fingernail
clippings, as if that were evidence of his guilt. The dissent relies
on this evidence as well. The People’s expert testified, however,
that the tests conducted of the DNA fromthe victims fingernails were
“inconclusive,” i.e., defendant could not be included or excluded as a
contributor. In other words, the fingernail DNA evidence was neither
i ncul patory nor excul patory, and thus was of little, if any, probative
value. The trial prosecutor, to his credit, did not even nention the
fingernail DNA evidence during his summation. Although DNA tests were
conducted on nore than 50 itens found in the hotel roomand in the
victims vehicle, the only itemthat was |inked to defendant was a
hair found on the bat hroom sink, the same sink on which the police
found another hair that did not belong to either defendant or the
victim
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The People at trial relied in part on the bl oody footprints that
were left on the carpet of the hotel room The footprint inpressions
| ooked simlar to inpressions nade by a pair of N ke boots found by
the police in the home of defendant’s girlfriend, with whomhe |ived
at the time with their infant daughter. The People’s expert
acknow edged, however, that there were differences in the arch area of
the bl oody footprints and the inpression nade by the N ke boots, and
that she could not nake a “definitive determ nation” whether the Ni ke
boots had left the bloody footprints. The expert al so acknow edged
that the FBI conducted forensic tests on the boots | ooking for traces
of bl ood and found none, and that bl ood could remain on boots for
decades.

The People’s case thus rested on three pillars of circunstantia
evidence: (1) the fact that defendant entered the hotel with the
victimat approximately 7:00 p.m, sone 15 hours before his dead body
was found in the hotel room (2) the fact that defendant repeatedly
lied to the police when he said that he did not know the victimand
had never nmet him and (3) the fact that the victinms vehicle was
found abandoned on a city street approximately six-tenths of a mle
from def endant’ s resi dence.

As noted above, defendant’s presence in the room although
incrimnating, is by no nmeans concl usive considering that other people
may have been in the roomw th the victimand that the Medica
Exam ner could not determine the tine of death. As for defendant’s
lies to the police, it appears that he nmay not have been living as an
openly gay man—he had a girlfriend and children fromdifferent wonen—
and he may have said that he did not know the victimso as not to
reveal his sexual orientation. Finally, although the presence of the
vehicle so close to defendant’s residence is suspicious, the victim
was known to drive around the city |ooking for sexual partners, and
the record does not disclose where Shaft or Waki resided.

The People did not suggest at trial a notive for the brutal
killing, which evidently was conmtted with great malice, and we
cannot conceive of a possible notive fromour review of the record.
“Al though notive is not an el enent of the crinme, it nonethel ess cannot
be ignored” (People v Richardson, 55 AD3d 934, 937 [3d Dept 2008], Iv
di sm ssed 11 NY3d 857 [2008]). |Indeed, where, as here, the People’'s
case is based entirely on circunstantial evidence, “ ‘notive often
beconmes not only material but controlling’ ” (People v More, 42 Ny2d
421, 428 [1977], cert denied 434 US 987 [1977], quoting People v
Fitzgeral d, 156 NY 253, 258 [1898]; see People v M xon, 203 AD2d 909,
910 [4th Dept 1994], |v denied 84 Ny2d 830 [1994], reconsideration
deni ed 84 Ny2d 909 [1994]).

Concer ned “about the incidence of wongful convictions and the
preval ence with which they have been di scovered in recent years,” the
Court of Appeals has stressed the inportance of the role of the
Appel late Division in serving, “in effect, as a second jury,” to
“affirmatively review the record; independently assess all of the
proof; substitute its own credibility determ nations for those nade by
the jury in an appropriate case; determnm ne whether the verdict was
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factually correct; and acquit a defendant if the court is not
convinced that the jury was justified in finding that guilt was proven
beyond a reasonabl e doubt” (People v Del anota, 18 NY3d 107, 116-117

[ 2011] [enphasis added]; see People v Overl ander, 94 AD3d 1459, 1459
[4th Dept 2012]).

We agree with the dissent that an appellate court nust give great
deference to a jury's credibility determ nations inasnmuch as the jury
is in a far superior position to assess the veracity of w tnesses (see
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]). Here, however, the jury
was not called upon to make credibility determ nations, as al nost al
of the relevant facts adduced at trial were undisputed. Instead, the
jury was asked to naeke inferences based on the evidence, a task that
we are no less qualified to undertake.

Quoting People v Cahill (2 Ny3d 14, 58 [2003]), the dissent also
asserts that our authority to review the weight of the evidence in a
crimnal case is not an “ ‘open invitation’ ” to substitute our
judgnment for that of the jury. “O course that is true,” the Cahill
Court went on to say in a portion of the decision not quoted by the
di ssent. “But on the other hand, weight of the evidence review does
not connote an invitation to abdicate our responsibility” to
i ndependently wei gh the evidence (id.) and “to serve, in effect, as a
second jury” (Delanpta, 18 NY3d at 117). The nere fact that the jury
rendered a guilty verdict is only the begi nning of our analysis.

In sum based on our independent review of the evidence, and
viewi ng the evidence in |ight of the elenents of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that the verdict is against the weight of the evidence and
cannot stand (see generally Bleakley, 69 NYy2d at 495). Although the
police cannot be faulted for arresting defendant, nor the People for
prosecuting him the evidence at trial sinply failed to prove
defendant’s guilt beyond a reasonabl e doubt. There are too nany
unanswer ed questions for us to be confortable that the right person is
serving a life sentence for the victinms nurder.

Al'l concur except CarNn, J.P., and CurrAN, J., who dissent and
vote to affirmin the foll ow ng nenorandum W agree with the
inplicit determ nation of our colleagues that there is sufficient
evi dence to support the jury's verdict of nmurder in the second degree
(Penal Law
§ 125.25 [1]), but we respectfully disagree with their conclusion that
the verdict is against the weight of the evidence. W therefore would
affirmthe judgnment of conviction.

The standard for wei ght of evidence reviewis well settled and
set out by the Court of Appeals in People v Bleakley (69 NY2d 490, 495
[1987]): “If based on all the credible evidence a different finding
woul d not have been unreasonable, then the appellate court nust, I|ike
the trier of fact below, ‘weigh the relative probative force of
conflicting testinmony and the relative strength of conflicting
i nferences that may be drawn fromthe testinmony’ . . . If it appears
that the trier of fact has failed to give the evidence the weight it
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shoul d be accorded, then the appellate court may set aside the
verdict.”

This, of course, is not an “open invitation” for an appellate
court to substitute its judgnment for that of the jury (People v

Cahill, 2 NY3d 14, 58 [2003] [internal quotation marks omtted]).
Rat her, an appellate court nust give “[g]reat deference” to the jury's
resolution of factual issues (Bleakley, 69 NY2d at 495). It is the

“fact-finder[]” that has the “opportunity to view the w tnesses, hear
the testinony and observe deneanor” (id.), and the Court of Appeals
has enphasi zed that “those who see and hear the w tnesses can assess
their credibility and reliability in a manner that is far superior to
that of review ng judges who nust rely on the printed record” (People
v Lane, 7 NY3d 888, 890 [2006]).

Bearing those principles in mnd, we conclude that the jury was
justified in finding defendant guilty of murder in the second degree
beyond a reasonabl e doubt. The majority recogni zes that the People
present ed overwhel m ng evi dence that defendant was in the hotel room
the night before the victim s body was di scovered. Wile that
evi dence does not necessarily establish that defendant killed the
victim there is anple circunstantial evidence supporting that
concl usion reached by the jury. Specifically, the evidence
established that the victinms car was seen outside the Chili Mni Mart
at 6:30 p.m The victimchecked into the hotel at 6:59 p.m wth a
bl ack male, whom as the majority concedes, the evidence established
beyond a reasonabl e doubt was defendant. Wile the victimspoke wth
his son by tel ephone a couple of tinmes at approximately 9:20 p.m, no
one was able to contact the victimafter those tel ephone calls. A
receipt fromthe Chili Mni Mart with defendant’s wel fare benefit
nunber was found on the floor near the victinis feet, and it had the
victims blood on it. The victinis car was found the foll owi ng day
only six-tenths of a mle fromdefendant’s residence, with a keycard
for the hotel where the victimwas found in the car’s center consol e.
Usi ng a known sanpl e of defendant’s DNA as a basis for conparison,
def endant coul d not be excluded as the source of DNA from various
pi eces of evidence, including fingernail scrapings on the victims
right hand, a crease of tape used to bind the victinis hands, and a
swab taken fromthe steering wheel of the victinms car. Further, the
right boot froma pair of defendant’s boots | ooked sinmlar in shape
and pattern to the bloody footprints found at the scene.

The majority goes to great pains to identify sone evidence that
possi bly suggests that soneone other than defendant may have been in
the hotel roomwth the victimthat night, and that the victimnay
have left the hotel roomat sone tinme after he checked in with

defendant. In our view, however, that anounts to no nore than
i nper m ssi bl e specul ati on and, notably, there was no real evidence of
any neeting between the victimand anyone el se that night. In |ight

of the above evidence establishing defendant’s guilt, we cannot
conclude that the verdict is against the weight of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495).
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Entered: February 2, 2018 Mark W Bennett
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