SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

142

TP 17-01432
PRESENT: CENTRA, J.P., CARNl, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

IN THE MATTER OF JAMES ADAMS, PETI TI ONER
\% MVEMORANDUM AND ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered August 7, 2017) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
annull ed on the aw wi thout costs, the petition is granted in part and
the matter is remtted to respondent for a new hearing.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determ nation, following a tier Ill hearing, that
he violated inmate rules 100.11 (7 NYCRR 270.2 [B] [1] [ii] [assault
on staff]), 104.11 (7 NYCRR 270.2 [B] [5] [ii] [violent conduct]),

106. 10 (7 NYCRR 270.2 [B] [7] [i] [refusal to obey a direct order]),
and 113.10 (7 NYCRR 270.2 [B] [14] [i] [possession of a weapon]).
Contrary to petitioner’s contention, the determ nation is supported by
substantial evidence (see generally People ex rel. Vega v Smth, 66
NY2d 130, 139 [1985]). W agree with petitioner, however, that he was
denied the right to call two inmate witnesses. “An inmate has a right
to call witnesses at a disciplinary hearing so long as the testinony
is not imuaterial or redundant and poses no threat to institutiona
safety or correctional goals” (Matter of Lopez v Fischer, 100 AD3d
1069, 1070 [3d Dept 2012]; see Matter of Johnson v Prack, 122 AD3d
1323, 1323 [4th Dept 2014]). Respondent correctly concedes that the
Hearing O ficer violated petitioner’s right to call w tnesses as
provided in the regulations (see 7 NYCRR 254.5; see generally Mtter
of Barnes v LeFevre, 69 NY2d 649, 650 [1986]). Inasnuch as a good
faith reason for denying the wi tnesses appears in the record, only
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petitioner’s regulatory right, not his constitutional right, to cal
t hose wi tnesses was violated, and thus the proper renedy is a new
hearing (see Matter of Allaway v Prack, 139 AD3d 1203, 1205 [3d Dept
2016] ; Johnson, 122 AD3d at 1324). W therefore annul the

determ nation and remt the matter to respondent for a new hearing.
Because we are remitting the matter for a new hearing rather than
granting all of the relief sought in the petition, i.e., expungenent
of the charges, we are granting the petition only in part.

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



