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Appeal from an order of the Suprenme Court, Erie County (John F
O Donnell, J.), entered Novenber 23, 2016. The order, anong ot her
t hi ngs, granted the notion of defendant Wl cott G ass Farm Inc.,
doi ng busi ness as Wl cott Lawn & Cenetery Mai ntenance and the cross
noti on of defendant Oakwood Cenetery Association for summary judgnent
di sm ssing the anended conpl ai nt agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying the notion and cross notion
in part and reinstating the common-I|aw negligence claim and as
nodi fied the order is affirnmed w thout costs.

Menorandum Plaintiffs commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries sustained by Andrew
Sol ecki (plaintiff) when he fell into a grave at GCakwood Cenetery.
The grave had been dug by defendant Wbl cott Grass Farm Inc., doing
busi ness as Wl cott Lawn & Cenetery Mi ntenance (Wl cott), pursuant to
a contract wth defendant Oakwood Cenetery Association (Gakwood), the
owner of the premises. On the day of the accident, plaintiff, a
funeral director enployed by Wod Funeral Home, traveled to the
cenetery in a vehicle driven by a coworker. Plaintiff went to the
cenetery to make sure that the grave site was ready for a burial that
was to take place that day. As he approached the grave site,
plaintiff observed that the grave was dug but it appeared that the
site was not properly “dressed,” nmeaning, inter alia, that the vault
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and | owering device for the casket had not been installed, nor was a
railing placed around the grave. Instead, the grave opening was
covered with a piece of plywod. The accident occurred after
plaintiff exited the vehicle and approached the grave on foot,
intending to Iift the plywod to see whether the vault had been
installed. He stepped on a corner of the plywood and fell into the
grave.

Suprene Court properly granted those parts of the notion of
Wl cott and the cross notion of Cakwood seeking summary judgnent
di sm ssing the Labor Law 88 200, 240 (1) and 241 (6) clains agai nst
them Wth respect to Labor Law 8 240 (1), defendants net their
burden of establishing as a matter of law that plaintiff “was neither
anmong the class of workers . . . nor performng the type of work . .
t hat Labor Law 8 240 (1) is intended to protect” (Chiarello v J & D
Leasing Co., 299 AD2d 183, 183 [1lst Dept 2002]; see Dahar v Holl and
Ladder & Mg. Co., 18 NY3d 521, 524-525 [2012]), and plaintiffs failed
to raise a triable issue of fact (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562 [1980]). Defendants further established
that plaintiff was not entitled to the protection of Labor Law § 241
(6) inasnmuch as his inspection of the grave site in his capacity as a
funeral director had no direct connection with the alteration or
excavation work perfornmed by Wl cott (cf. Dubin v S. D Fazio & Sons
Constr., Inc., 34 AD3d 626, 627 [2d Dept 2006]; see generally
Mor dkof sky v V.C. V. Dev. Corp., 76 Ny2d 573, 577 [1990]), and
plaintiffs failed to raise a triable issue of fact (see generally
Zuckerman, 49 Ny2d at 562). Finally, the court properly granted
sumary j udgnent dism ssing the Labor Law § 200 cl ai m because, while
that statute is not limted to construction work (see Foots v
Consol i dated Bl dg. Contrs., Inc., 119 AD3d 1324, 1325 [4th Dept
2014]), it does not apply where, as here, the plaintiff was “not
permtted or suffered to work on a building or structure at the
accident site” (Johnson v Ebidenergy, Inc., 60 AD3d 1419, 1422 [4th
Dept 2009] [internal quotation marks omtted]).

The court erred, however, in granting those parts of defendants’
respective notion and cross notion seeking summary judgnent di sm ssing
t he common-1 aw negli gence cl ai magainst them and we therefore nodify
the order accordingly. Inasnuch as plaintiffs allege that plaintiff’s
injury occurred as the result of a dangerous condition on the
prem ses, defendants “were required to establish as a matter of |aw
that they did not exercise any supervisory control over the genera
condition of the prem ses or that they neither created nor had actua
or constructive notice of the dangerous condition on the preni ses”
(Burns v Lecesse Constr. Servs. LLC, 130 AD3d 1429, 1434 [4th Dept
2015] [internal quotation marks omtted]). Defendants’ own
subm ssions establish that each had sone | evel of supervisory contro
over the prem ses. Moreover, it is undisputed that Wl cott dug the
grave and pl aced plywood over it, thus creating and having actua
notice of the condition that plaintiffs all ege was dangerous.

Furt her, while Oakwood established that it did not create the
dangerous condition, it “failed to establish as a matter of |aw that
the condition was not visible and apparent or that it had not existed
for a sufficient length of time before the accident to permt
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[ Cakwood] or [its] enployees to discover and renmedy it,” and it
thereby failed to establish that it |acked constructive notice of it
(St. John v Westwood- Squi bb Pharnms., Inc., 138 AD3d 1501, 1503 [4th
Dept 2016] [internal quotation marks omtted]).

W reject the contention of both defendants that they are
entitled to sunmary judgnment di sm ssing the anended conpl ai nt agai nst
them on the ground that an open grave is an inherent feature of a
cenetery, of which plaintiff, a funeral director, was necessarily
aware (cf. Badal baeva v City of New York, 55 AD3d 764, 764-765 [2d
Dept 2008]; Stanton v Town of Oyster Bay, 2 AD3d 835, 836 [2d Dept
2003], Iv denied 3 NY3d 604 [2004]). Here, the allegedly dangerous
condition was not sinply an open grave, but instead was an open grave
guarded by a piece of plywod that was all egedly inadequate by virtue
of its size or placenment to protect against plaintiff's fall.

Finally, we reject defendants’ contention that they are entitled
to summary judgnent on the ground that plaintiff’s actions were the
sol e proxi mate cause of his injuries. Plaintiff testified that he was
generally aware that it is not safe to step on plywod covering an
open grave and, indeed, he further testified that he tried to avoid
stepping on the plywod. In any event, plaintiff’s awareness of the
danger “ ‘does not negate the duty to maintain [the cenetery] in a
reasonably safe condition but, rather, bears only on [plaintiff’s]
conparative fault’ ” (Roosa v Cornell Real Prop. Servicing, Inc., 38
AD3d 1352, 1355 [4th Dept 2007]).

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



