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\% MVEMORANDUM AND ORDER

TAUREAN SM TH, DEFENDANT- APPELLANT.
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COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DANI EL J. PUNCH OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered February 26, 2016. The judgment
convi cted defendant, after a nonjury trial, of crimnal possession of
a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]). The case arose froma daytine
traffic stop in the City of Buffalo of a vehicle in which defendant
was a passenger. A suppression hearing established that an officer of
the Buffal o Police Departnent (BPD) observed that neither the
vehicle’ s driver nor defendant were wearing seatbelts over their white
shirts. As the officer began to follow the vehicle in his patrol car,
the driver of the vehicle pulled to the side of the road and parked,
so the officer engaged the patrol car’s overhead |ights and pulled up
behi nd the parked vehicle. Defendant exited the parked vehicle and
began wal ki ng away, pronpting the officer to order himto return to
the vehicle. Instead, defendant fled on foot. During the ensuing
chase, defendant dropped a handgun and tore his shirt. Defendant was
eventual | y apprehended and nade statenments to police officers.

Def endant contends that Suprene Court erred in denying that part
of his omi bus notion seeking to suppress the physical evidence and
hi s subsequent statenents. W reject that contention. An officer’s
observation that a person is not wearing a seatbelt is sufficient
reason to stop a vehicle (see People v Thonpson, 106 AD3d 1134, 1135
[ 3d Dept 2013]; People v Cosne, 70 AD3d 1364, 1364 [4th Dept 2010], |v
deni ed 14 Ny3d 886 [2010]). In such circunstances, where the person
subsequently flees fromthe vehicle, the police act reasonably in
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arresting him(see People v Bradford, 114 AD3d 1163, 1163 [4th Dept
2014], Iv denied 23 Ny3d 1060 [2014]). The court’s determnation to
credit the testinony of the arresting officer wth respect to his
observations is entitled to great deference, and we decline to disturb
it (see People v Bush, 107 AD3d 1581, 1582 [4th Dept 2013], |v denied
22 NY3d 954 [2013]).

Def endant further contends that he was deni ed effective
assi stance of counsel. |In particular, he contends that his tria
counsel shoul d have noved to recall the arresting officer to the
Wi tness stand during the suppression hearing because subsequent
evi dence cast doubt upon the officer’s prior testinony that BPD
procedures did not require himto call the traffic stop into the
di spatcher. W reject that contention. Defense counsel is not
ineffective for failing to nake a notion that has little or no chance
of success (see People v Caban, 5 NY3d 143, 152 [2005]; People v
Jones, 147 AD3d 1521, 1521 [4th Dept 2017], |v denied 29 NY3d 1033
[2017]). Here, the court properly concluded that the officer’s
al l egedly inaccurate testinony about BPD procedures did not render
incredi ble the testinony about his observations of defendant prior to
the arrest (see generally People v Dunbar, 104 AD3d 198, 216-217 [2d
Dept 2013], affd 24 NY3d 304 [2014], cert denied —US — 135 S Ct 2015
[ 2015]). Defendant al so contends that his trial counsel was
ineffective in failing to nove to reopen the suppression hearing based
upon trial evidence that defendant was wearing a green shirt, not a
white shirt, in jail following his arrest. That contention is w thout
merit. A suppression notion nmay be renewed “upon a show ng by the
defendant . . . that additional pertinent facts have been di scovered
by the defendant which he could not have di scovered with reasonabl e
diligence before the determ nation of the notion” (CPL 710.40 [4]).
Here, the color of the shirt that defendant was wearing at the tinme of
his arrest was known to himprior to the determ nation of the notion.
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