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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KRI STA SCHULTZ, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Cctober 20, 2015. The judgnent convi cted
def endant, upon her plea of guilty, of grand larceny in the third
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of grand larceny in the third degree (Pena
Law 8 155.35 [1]). Defendant had a part-tinme position as the chief
financial officer of a charter school in Buffalo, where she was
responsi bl e for managi ng the school’s payroll. Defendant had an
annual sal ary of about $42,000, but she caused the school to pay her
$117,000 during her first seven nonths of enploynment. Although
def endant cl aimed that she had actually worked 13 hours per day for
nore than 100 consecutive days, she neverthel ess took $27,567 over and
above the anobunt to which she woul d have been entitled had she
actually worked those additional hours. Prelimnarily, we note that,
as the People correctly concede, defendant’s waiver of the right to
appeal was invalid. Although defendant executed a witten waiver,

“ ‘“there was no colloquy between [Suprene] Court and def endant
regardi ng the waiver of the right to appeal to ensure that it was
knowi ngly, voluntarily and intelligently entered” ” (People v MCoy,
107 AD3d 1454, 1454 [4th Dept 2013], |v denied 22 NY3d 957 [2013]).

W reject defendant’s contention that the court abused its
di scretion in denying her notion to withdraw her guilty plea on the
grounds that it was not know ngly, voluntarily and intelligently
entered, and the plea allocution was factually insufficient.
“[Plermission to withdraw a guilty plea rests solely within the
court’s discretion . . . , and refusal to permt wthdrawal does not
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constitute an abuse of that discretion unless there is sonme evidence
of innocence, fraud, or mstake in inducing the plea” (People v Dale,
142 AD3d 1287, 1289 [4th Dept 2016], |v denied 28 NY3d 1144 [2017]
[internal quotation marks omtted]). There is no such evidence here.
Contrary to defendant’s contention, there is no requirenent that a
def endant nust acknow edge the comm ssion of “every elenent of the

pl eaded-to offense” in order for a guilty plea to be effective (People
v Seeber, 4 Ny3d 780, 781 [2005]), and we note that defendant did not
negate an el ement of the offense to which she pleaded guilty during
the plea colloquy (see People v Lopez, 71 NY2d 662, 666 [1988]).
Further, “ ‘[a] court does not abuse its discretion in denying a
notion to withdraw a guilty plea where[, as here,] the defendant’s
all egations in support of the notion are belied by the defendant’s
statenments during the plea proceeding’ ” (People v Manor, 121 AD3d
1581, 1582 [4th Dept 2014], affd 27 Ny3d 1012 [2016]).

Finally, contrary to defendant’s contention, we conclude that the
court did not abuse its discretion in denying defendant’s request to
adj ourn sentenci ng because defendant did not nake the requisite
showi ng of prejudice (see People v Al key, 94 AD3d 1485, 1486 [4th Dept
2012], Iv denied 19 NY3d 956 [2012]).

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



