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IN THE MATTER OF KATHLEEN GUVKOWBKI, AS
ADM NI STRATRI X OF THE ESTATE OF GREGORY
GUWKOWBKI , DECEASED, AND KATHLEEN GUVKOWSKI ,
| NDI VI DUALLY, CLAI MANT- RESPONDENT,

Vv MVEMORANDUM AND ORDER

TOMWN OF TONAWANDA (| NCORRECTLY NAMED AS TOWN
OF TONAWANDA, TOWN OF TONAWANDA EMS AND TOWN
OF TONAWANDA PCLI CE DEPARTMENT) ,

RESPONDENT- APPELLANT.

WALSH, ROBERTS & GRACE, BUFFALO (MARK P. DELLA POSTA OF COUNSEL), FOR
RESPONDENT- APPELLANT.

DEMPSEY & DEMPSEY, BUFFALO ( CATHERI NE B. DEMPSEY OF COUNSEL), FOR
CLAI MANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Joseph R
Gownia, J.), entered March 21, 2017. The order, inter alia, granted
the application of claimant for | eave to serve a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals froman order that, inter alia,
granted claimant’s application for |eave to serve a |late notice of
claim(see generally General Municipal Law 8 50-e [5]). W affirm
In determ ning whether to grant such an application, Suprene Court
shoul d consi der “whether the clainmant has shown a reasonabl e excuse
for the delay, whether the municipality had actual know edge of the
facts surrounding the claimw thin 90 days of its accrual, and whet her
the del ay woul d cause substantial prejudice to the nmunicipality”
(Kennedy v Oswego City Sch. Dist., 148 AD3d 1790, 1790 [4th Dept 2017]
[internal quotation marks omitted]; see Matter of Turlington v
Brockport Cent. Sch. Dist., 143 AD3d 1247, 1248 [4th Dept 2016]). The
presence or absence of any given factor is not determ native of the
application and, noreover, the factors are “directive rather than
excl usive” (Downey v Macedon Ctr. Volunteer Fire Dept., 179 AD2d 999,
1000 [4th Dept 1992] [internal quotation marks omitted]). Absent a
cl ear abuse of discretion, the court’s determ nation should not be
di sturbed (see Kennedy, 148 AD3d at 1790; cf. Matter of Darrin v
County of Cattaraugus, 151 AD3d 1930, 1931 [4th Dept 2017]). Contrary
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to respondent’s contention, clainmant has shown a reasonabl e excuse for
the delay and that the delay did not cause respondent substanti al
prejudi ce (see Matter of Pazienza v Westchester County Health Care
Corp., 142 AD3d 669, 670 [2d Dept 2016]; Downey, 179 AD2d at 1000).

We therefore see no reason to disturb the court’s determ nation.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



