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Appeal from an order of the Suprene Court, Jefferson County
(James P. McClusky, J.), entered Decenber 5, 2016. The order granted
the notion of defendants Federal Express Corp. and Anber Stevens for
sumary judgnent dism ssing the amended conpl ai nt agai nst them

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Paul Kraeger (plaintiff) was injured when the
bi cycl e he was riding struck the rear of a delivery truck owned by
def endant Federal Express Corp. and operated by defendant Anber
Stevens (collectively, FedEx defendants). Stevens had parked the
truck on the shoul der of a roadway, conpletely to the right of the fog
line, in order to deliver a package. Plaintiff collided with the rear
of the truck and sustai ned serious neck injuries that rendered hima
paraplegic. Plaintiffs thereafter commenced this action asserting
causes of action for, inter alia, negligence and the violation of the
Vehicle and Traffic Law. The FedEx defendants noved for sunmary
j udgnment di sm ssing the amended conpl ai nt agai nst them and Suprene
Court granted the notion. W affirm

Plaintiffs contend that the court erred in granting the notion
i nasmuch as there are triable issues of fact with respect to the
negli gence of Stevens. W reject that contention. Plaintiff, as a
bi cyclist, was “subject to all of the duties applicable to the driver
of a vehicle” (Vehicle and Traffic Law 8 1231). It is well settled
that a “rear-end collision with a stopped vehicle establishes a prina
faci e case of negligence on the part of the driver of the rear
vehicle” (Stalikas v United Materials, 306 AD2d 810, 810 [4th Dept
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2003], affd 100 Ny2d 626 [2003]), “thereby requiring that operator to
rebut the inference of negligence by providing a nonnegligent

expl anation for the collision” (Gee v Malik, 116 AD3d 918, 919 [2d
Dept 2014]).

Here, the evidence submtted by the FedEx defendants in support
of their notion established that the truck was stopped when plaintiff
drove his bicycle into the rear of the truck. The evidence further
established that Stevens, who was traveling at a speed of
approximately 45 mles per hour, passed plaintiff approximtely a
quarter of a mle before she parked on the shoul der of the roadway.

As she pulled over the truck, Stevens activated her right blinker and
checked her mrrors. After she parked the truck, she activated her
four-way flashers, set the energency brake, turned off the truck,
unl at ched her seatbelt, and entered the truck’s “dock bin” to retrieve
a package. At that point, she heard the collision. Statenents from
two eyewitnesses in their affidavits established that plaintiff was
traveling at a high rate of speed on his bicycle with his head down as
he approached and struck the truck fromthe rear. Plaintiff testified
at his deposition that he did not renenber the accident, including the
nmonments leading up to it.

We concl ude that the subm ssions of the FedEx defendants in
support of their notion established as a matter of law their “freedom
fromnegligence and a prima facie case of negligence against the
injured plaintiff” (Gee, 116 AD3d at 919). In opposition, plaintiffs
failed to provide a nonnegligent explanation for the rear-end
collision (see id.; see generally Stalikas, 306 AD2d at 810-811), or
otherwise raise a triable issue of fact (see generally Zuckerman v
City of New York, 49 Ny2d 557, 562 [1980]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
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