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Appeal froma judgnent of the Suprene Court, Monroe County
(Stephen R Sirkin, A J.), rendered July 27, 2005. The judgnent
convi cted defendant, after a nonjury trial, of, inter alia, rape in
the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
following a bench trial, of, inter alia, rape in the first degree
(Penal Law 8 130.35 [1]). Defendant contends that his waiver of the
right to ajury trial was invalid inasnmuch as Suprene Court failed to
conduct an adequate allocution to determ ne whether the waiver was
vol untary, knowing, and intelligent. Because defendant did not
chal | enge the adequacy of the court’s allocution, that contention is
not preserved for our review (see CPL 470.05 [2]; People v Hailey, 128
AD3d 1415, 1415-1416 [4th Dept 2015], |v denied 26 NY3d 929 [2015];
see al so Peopl e v Magnano, 158 AD2d 979, 979 [4th Dept 1990], affd 77
NY2d 941 [1991], cert denied 502 US 864 [1991]). In any event, the
record does not support defendant’s contention that he did not
under stand t he consequences of his waiver (see Hailey, 128 AD3d at
14186) .

Def endant further contends that the court erred in allow ng him
to override defense counsel’s advice with respect to the decision
whet her to waive his right to a jury trial, thereby depriving
def endant of his right to counsel. That contention is without nerit.
The record establishes that defendant made an unequi vocal and tinmely
request to waive his right to a jury trial. He signed the witten
wai ver in open court after consulting with defense counsel and his
nmot her. Al though defense counsel did not agree with that decision,
such di sagreenment does not equate to defendant being deprived of his
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fundamental right to counsel. It is well established that a
defendant, “ ‘having accepted the assistance of counsel, retains
authority . . . over certain fundanental decisions regarding the case’
such as ‘whether to plead guilty, waive a jury trial, testify in his
or her own behalf or take an appeal’ ” (People v Colon, 90 Ny2d 824,
825-826 [ 1997] [enphasis added]; see People v McKenzie, 142 AD3d 1279,
1280 [4th Dept 2016]). In cases where defendant has the ultinmate
deci si on whether to exercise or waive a particular right, the court
must permt the right to be waived, even if it believes the waiver to
be i nprovident or against the advice of defense counsel (see generally
Peopl e v Davis, 49 Ny2d 114, 119-120 [1979]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
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