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U. S. ENERGY DEVELOPMENT CORPORATI ON, PLAI NTI FF,
\% MVEMORANDUM AND ORDER

SUPERI OR VEELL SERVI CES, | NC., NOW KNOMW AS
NABORS COVPLETI ON & PRODUCTI ON SERVI CES, CO. ,

AS SUCCESSOR | N | NTEREST TO SUPERI OR WELL

SERVI CES, LTD., DEFENDANT- RESPONDENT.

SUPERI OR WELL SERVI CES, | NC., NOW KNOWN AS
NABORS COVPLETI ON & PRODUCTI ON SERVI CES, CO. ,

AS SUCCESSOR | N | NTEREST TO SUPERI OR WELL

SERVI CES, LTD., THI RD- PARTY PLAI NTI FF- RESPONDENT,

Vv

KROFF CHEM CAL COWMPANY, | NC., THI RD- PARTY
DEFENDANT- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (ARLON M LI NTON OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- APPELLANT.

FELDVAN KI EFFER, LLP, BUFFALO, SHAUB, AHMUTY, Cl TRIN & SPRATT, LLP
LAKE SUCCESS (Tl MOTHY R. CAPOASKI OF COUNSEL), FOR DEFENDANT-
RESPONDENT AND THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered April 21, 2016. The order denied the notion
of third-party defendant to dismss the third-party conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action to recover damages
it allegedly sustained when defendant-third-party plaintiff (third-
party plaintiff) inproperly performed hydraulic fracturing (fracking)
operations on 97 natural gas wells owned by plaintiff between 2005 and
2007, and third-party plaintiff comrenced this third-party action
seeking indemification and contribution. Suprenme Court properly
denied third-party defendant’s notion to dismss the third-party
conpl ai nt.

On a prior appeal, this Court rejected the contention of third-
party plaintiff that plaintiff’s negligence cause of action was barred



-2- 1443
CA 17-00707

by the econom c | oss doctrine, and we determ ned that the “field

i nvoi ces” containing various ternms and conditions limting third-party
plaintiff’s liability never becane part of the contract between
plaintiff and third-party plaintiff (U S. Energy Dev. Corp. v Superior
Well Servs., Inc., _ AD3d __ , _ [Nov. 9, 2017] [4th Dept 2017]).
We therefore reject the present contentions of third-party defendant
that the econom c | oss doctrine bars third-party plaintiff from
seeking i ndemification and contribution in the third-party action,
and that the forum selection clause contained in the field invoices is
enforceable (see id.).

W reject third-party defendant’s further contention that the
court erred in failing to dismss third-party plaintiff’s
indemification clains for failure to state a cause of action. “[T]o
establish a claimfor common-|law i ndemmi fication, the one seeking
indemmity nust prove not only that it was not guilty of any negligence
beyond the statutory liability but nust also prove that the proposed
i ndemmitor was guilty of sone negligence that contributed to the
causation of [the alleged wong]” (Gove v Cornell Univ., 151 AD3d
1813, 1816 [4th Dept 2017] [internal quotation marks omtted]; see
generally Bigelow v General Elec. Co., 120 AD3d 938, 939-940 [4th Dept
2014]).

Here, plaintiff alleged in the third amended conpl ai nt that
third-party plaintiff jointly designed, devel oped, and nodified the
SAS systens and fracturing fluid used during the fracking operations,
and that those systens were defectively designed, inproperly
manuf actured, and inproperly used. Third-party plaintiff acknow edged
in the third-party conplaint that the products were jointly invented
and devel oped, but alleged that third-party defendant was responsible
for their production. Third-party plaintiff alleged that it was
therefore entitled to seek indemification and/or contribution in the
event that plaintiff recovers for negligent production of the
products. W conclude that the third-party conplaint alleges
sufficient facts that, if true, may entitle third-party plaintiff to
indemmification fromthird-party defendant based upon its all eged
negl i gence in manufacturing the products used in the fracking
operations (see Spring Sheet Metal & Roofing Co. v Koppers |ndus., 273
AD2d 789, 790 [4th Dept 2000]; Syracuse Cabl esystens v N agara Mhawk
Power Corp., 173 AD2d 138, 143 [4th Dept 1991]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



