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IN THE MATTER OF PAUL PORTER, PETI TI ONER
\% MVEMORANDUM AND ORDER

HOMRD A. ZUCKER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF HEALTH, RESPONDENT.

DI SABI LI TY RI GHTS NEW YORK, ROCHESTER ( RYAN J. MCDONALD OF COUNSEL),
FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Erie County [Janes H.
Dillon, J.], entered April 11, 2017) to review a determ nation of
respondent. The determ nation denied petitioner’s request for
preapproval to purchase an ultra |ightweight, manual wheelchair as a
backup while his primary, power wheel chair is unavailable for use.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to challenge a determ nation, nade after a fair hearing, that
deni ed his request for preapproval to purchase an ultra |ightweight,
manual wheel chair as a backup while his primary, power wheelchair is
unavail able for use. Contrary to petitioner’s contention,
respondent’s determ nation that the requested wheel chair is not
nmedi cal | y necessary within the neaning of Social Services Law 8 365-a
i s supported by substantial evidence (see Matter of Storch v Ginker,
150 AD2d 585, 585-586 [2d Dept 1989]). At the fair hearing
chal  enging the denial of his request, petitioner offered the
affidavit of his occupational therapist, who stated that petitioner
has the strength to use an ultra |ightwei ght wheelchair to self-prope
short distances in his own home, but cannot self-propel using a
heavi er wheel chair. Petitioner acknow edged that he has personal care
ai des 70 hours per week and that his parents would be willing to
assi st in pushing the wheelchair, but he stated that he wi shed to
performnobility-related activities for daily living i ndependently.

I n opposition, respondent’s occupational therapist testified that
ultra |ightwei ght wheel chairs are designed for |ong-distance self-
propul sion, and that there was no evidence that petitioner has the
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strength to self-propel long distances using such a wheel chair.

Mor eover, respondent’s occupational therapist further testified that
the ultra |ightweight wheelchair |lacks “tilt-in-space” capability,

pl aci ng petitioner at risk for pressure ulcers.

Contrary to petitioner’s further contention, the determ nation
was not inconsistent with respondent’s prior precedent and thus was
not arbitrary and capricious on that ground (see Matter of Buffalo
Teachers Fedn., Inc. v New York State Pub. Enpl. Relations Bd., 153
AD3d 1643, 1645 [4th Dept 2017]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
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