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IN THE MATTER OF JAM E T. CLAUSELL,
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\% MEMORANDUM AND ORDER

FLOR A. SALAME, RESPONDENT- APPELLANT.

THE LEGAL Al D SOCI ETY OF ROCHESTER, ROCHESTER (LEI GH ANN CHUTE OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Monroe County (John J.
Rivoli, J.HQO), entered April 27, 2016 in a proceeding pursuant to
Fam |y Court Act article 8  The order, inter alia, required
respondent to remain at | east 500 feet frompetitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 8, respondent appeals froman order of protection requiring
her, inter alia, to remain at |east 500 feet frompetitioner at al
times and to refrain fromany conmuni cation with petitioner.
Initially, we agree with respondent that Fami |y Court erred in
di sposing of the matter on the basis of respondent’s purported
default. “ “A party who is represented at a schedul ed court
appearance by an attorney has not failed to appear’ " (Matter of
| saiah H, 61 AD3d 1372, 1373 [4th Dept 2009]). Here, while
respondent was not present at the hearing, her counsel participated in
the hearing by, inter alia, cross-examning petitioner. W therefore
deemit appropriate to address respondent’s substantive contentions
rai sed on appeal (see generally Matter of Canmeron B. [Nicole C ], 149
AD3d 1502, 1503 [4th Dept 2017]).

We reject respondent’s contention that the court abused its
di scretion in denying her request for an adjournnent of the hearing.
The deci sion whether to grant a request for an adjournnent rests in
the sound discretion of the court (see Matter of Steven B., 6 NY3d
888, 889 [2006]; Matter of Anthony M, 63 Ny2d 270, 283-284 [1984]).
The record reflects that respondent was avoi di ng service of the
surmons to appear in the proceeding, thereby rendering it necessary
for the court to ask the police to serve respondent therewth.
Mor eover, on the norning of the schedul ed hearing, respondent conveyed
m sl eading information to the court and gave inconsistent excuses why
she coul d not be present. Under those circunstances, we cannot
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conclude that the court abused its discretion in refusing to adjourn
the hearing (see Steven B., 6 NY3d at 889; Anthony M, 63 Ny2d at 283-
284). Respondent’s claimthat the court was acting out of bias when
it refused to grant the adjournnent is not preserved for our review
(see Matter of Bowe v Bowe, 124 AD3d 645, 646 [2d Dept 2015]).

Finally, we conclude that petitioner established by a
preponderance of the evidence that respondent commtted the famly
of fense of aggravated harassnment in the second degree (see Matter of
Wi t ney v Judge, 138 AD3d 1381, 1383 [4th Dept 2016], |v denied 27
NY3d 911 [2016]; see also Penal Law 8§ 240.30 [1] [a]). The record
evi dence, consisting of the testinony of petitioner and petitioner’s
nmot her, established that respondent “communicate[d] . . . threat[s]
[of] physical harmto” petitioner (8§ 240.30 [1] [a]).

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



