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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANTONI O MARTI N- BROAN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO ( MATTHEW B. POWNERS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered Decenber 4, 2014. The judgnent
convi cted defendant, upon a nonjury verdict, of nmurder in the second
degree and petit |arceny.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of murder in the second degree (Penal Law
§ 125.25 [1]) and petit larceny (8 155.25). Defendant failed to
preserve for our review his contention that Suprene Court erred in
granting the People s application to have defendant exam ned by a
psychi atrist pursuant to CPL 250.10 (3) after defendant gave notice of
his intention to present psychiatric evidence in connection with the
affirmati ve defense of extrenme enotional disturbance (see CPL 470.05
[2]). In any event, we conclude that the court did not abuse its
di scretion in granting the application (see generally People v D az,
15 NY3d 40, 47 [2010]), and we further conclude that defendant was not
deni ed effective assistance of counsel on the ground that defense
counsel failed to oppose the application for an exam nation by a
psychi atrist (see generally People v Caban, 5 Ny3d 143, 152 [2005]).
Def endant al so contends that the court erred in allowing the People's
expert to testify on rebuttal regarding credibility issues. W
conclude that the expert testinony did not “ ‘exceed[] the foundation
necessary to establish the basis for the expert’s opinion’ ” (D az, 15
NY3d at 48). To the extent that the expert offered i nadm ssible
testimony on defendant’s credibility, we conclude that there is no
basis for reversal inasmuch as the trial judge, as the trier of fact,
i ndi cated that he would disregard the witness’s credibility
determ nati ons (see People v Pabon, 28 NY3d 147, 158 [2016]).
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To the extent that defendant contends that the evidence is
legally insufficient to support the conviction of nurder in the second
degree because he established the defense of extrene enotiona
di st urbance by a preponderance of the evidence, that contention is not
preserved for our review (see People v Ashline, 124 AD3d 1258, 1260
[4th Dept 2015], Iv denied 27 NY3d 1128 [2016]). In any event, we
conclude that the contention is without nmerit (see generally People v
Bl eakl ey, 69 Ny2d 490, 495 [1987]). In addition, view ng the evidence
inthe light of the elenments of that crine in this nonjury trial (see
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the
verdict is not against the weight of the evidence (see Ashline, 124
AD3d at 1260-1261; see generally Bleakley, 69 Ny2d at 495). It is
wel | established that “a brutal assault [does] not itself suffice to
denonstrate extreme enotional disturbance” (People v McKenzie, 19 Ny3d
463, 467 [2012]). Here, defendant’s “ ‘behavior imrediately before
and after the killing was inconsistent with the |loss of contro
associated with the affirmative defense’ ” (People v Jarvis, 60 AD3d
1478, 1479 [4th Dept 2009], Iv denied 12 NY3d 916 [2009]), inasmuch as
defendant admitted that he returned to the crime scene shortly after
he initially fled in order to renove incrimnating evidence.

Finally, we reject defendant’s contention that the sentence is
unduly harsh and severe.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



