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Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered August 7, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree, crimnal possession of a controlled
substance in the first degree, crimnal possession of a controlled
substance in the third degree (two counts), crimnally using drug
paraphernalia in the second degree (two counts), unlawful possession
of marihuana and intimdating a victimor witness in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by directing that the sentences inposed on counts one and two
shall run concurrently with the sentences inposed on counts three
t hrough seven and as nodified the judgnment is affirmed.

Menmor andum  Def endant was convicted upon a jury verdict of
various charges, including crimnal sale of a controlled substance in
the third degree (Penal Law 8§ 220.39 [1]), crimnal possession of a
controll ed substance in the first degree (8 220.21 [1]) and two counts
of crimnal possession of a controlled substance in the third degree
(8 220.16 [1]). On a prior appeal, this Court affirmed the judgnent
of conviction (People v Tuff, 90 AD3d 1645 [4th Dept 2011], I|v
denied 19 NY3d 968 [2012]). W subsequently granted defendant’s
nmotion for a wit of error coram nobis, however, on the ground that
appel l ate counsel had failed to raise an issue on appeal that may have
nerit, i.e., whether the verdict is against the weight of the evidence
(People v Tuff, 107 AD3d 1646 [4th Dept 2013]), and we vacated our
prior order. W now consider the appeal de novo.

Def endant contends that the conviction is not supported by
legally sufficient evidence. As defendant correctly concedes, he
failed to preserve his contention for our review (see generally People
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v Gray, 86 Ny2d 10, 19 [1995]). We neverthel ess exercise our power to
review the contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]), and we conclude that the contention
| acks nerit.

Before trial, County Court consolidated two indictnments that
contai ned charges related to three separate and distinct incidents.
One indictnent charged defendant with one count each of crimnal sale
of a controlled substance in the third degree (Penal Law § 220. 39
[1]), and crim nal possession of a controlled substance in the third
degree (8 220.16 [1]) related to an alleged sale of a controlled
substance to a confidential informant on Septenber 9, 2008 (sale
of fenses). The other indictnment charged defendant with crimna
possession of a controlled substance in the first degree (8 220.21
[1]), crim nal possession of a controlled substance in the third
degree (8 220.16 [1]), unlawful possession of marihuana (8 221.05) and
two counts of crimnally using drug paraphernalia in the second degree
(8 220.50 [2], [3]) related to his all eged possession of those itens,
whi ch were recovered during the execution of a search warrant at the
resi dence of defendant’s sister on Septenber 25, 2008 (possession
of fenses). That indictnent also charged defendant with intimdating a
victimor witness in the third degree (8 215.15 [1]) based on
al l egations that, on Cctober 26, 2008, he threatened his sister’s
boyfriend with physical injury should he cooperate with the police or
gi ve testinony agai nst defendant.

Contrary to the contention of defendant, the conviction of the
sal e offenses is supported by legally sufficient evidence, i.e., the
eyew tness testinony of the informant who participated in the
control | ed purchase of cocaine from defendant and the New York State
Police investigator who supervised that controlled purchase, al ong
with the forensic testinony establishing the weight and identity of
t he cocai ne (see People v Brown, 2 AD3d 1423, 1424 [4th Dept 2003], |v
denied 1 NY3d 625 [2004]; see generally People v Bl eakl ey, 69 Nyad
490, 495 [1987]). W reject defendant’s contention that the testinony
of the informant was incredible as a matter of law, i.e., “manifestly
untrue, physically inpossible, contrary to experience, or
sel f-contradi ctory” (People v Ponzo, 111 AD3d 1347, 1348 [4th Dept
2013] [internal quotation marks omtted]; see People v Barr, 216 AD2d
890, 890 [4th Dept 1995], Iv denied 86 Ny2d 790 [1995]). View ng the
evidence in light of the elements of the sale offenses as charged to
the jury (see People v Danielson, 9 Ny3d 342, 349 [2007]), we reject
defendant’ s additional contention that the verdict with respect to
t hose counts is against the weight of the evidence (see generally
Bl eakl ey, 69 NY2d at 495).

Addr essing next the single count of intimdating a victimor

wi t ness, we conclude that the testinony of the sister’s boyfriend that
def endant cane to his honme and threatened himw th physical injury
shoul d he cooperate with | aw enforcenent or testify against defendant
at trial is legally sufficient to establish defendant’s guilt of that
of fense (see Bl eakley, 69 NY2d at 495). |In addition, view ng the
evidence in light of the elenents of that crinme as charged to the jury
(see Dani el son, 9 NY3d at 349), we conclude that the verdict on that
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count is not against the weight of the evidence (see Bl eakley, 69 Ny2d
at 495). “[Rlesolution of issues of credibility, as well as the

wei ght to be accorded to the evidence presented, are primarily
guestions to be determ ned by the jury” (People v Wtherspoon, 66 AD3d
1456, 1457 [4th Dept 2009], |v denied 13 Ny3d 942 [2010] [internal
guotation marks omtted]).

The cl oser issues are whether the evidence is legally sufficient
to support the conviction of the possession offenses or whether the
verdi ct on those counts is against the weight of the evidence, the
| atter issue being the basis upon which we granted an appeal de novo.
Havi ng reviewed the record de novo, we conclude that those issues |ack
merit.

“ “Constructive possession can be established by evidence that
t he def endant had domi ni on and control over the [drugs and drug
paraphernalia] or the area in which [they were] found . . .

‘Excl usi ve access, however, is not required to sustain a finding of
constructive possession’ ” (People v Victor, 139 AD3d 1102, 1105 [3d
Dept 2016], |v denied 28 NY3d 1076 [ 2016]; see People v Carvajal, 14
AD3d 165, 170 [1st Dept 2004], affd 6 NY3d 305 [2005]). Here, the
drugs and drug paraphernalia were recovered from various |ocations
inside a residence in which defendant’s sister, her boyfriend and her
children resided. It is undisputed that defendant did not reside in
that residence. Nevertheless, there was anpl e evidence that defendant
constructively possessed the contraband.

Thr oughout the sumrer of 2008, both before and after the sale,
def endant was under surveillance, and he was observed entering the
sister’s residence nunerous tinmes. On Septenber 9, 2008, defendant
sold cocaine to an informant at the sister’s residence, and his
presence at the residence during the sale was confirmed by the
investigator. There was significant evidence supporting the inference
t hat defendant was a nmajor drug deal er, which included evidence that
$17,000 in cash was recovered from defendant’s residence, bound in
$1, 000 increnments, also known as “G packets.” The informant, who was
al so an admtted drug dealer, testified that dealers often used
“stash” houses belonging to friends or relatives to keep their drugs
out of their own residences.

During the execution of the search warrant at the sister’s
resi dence, her boyfriend stated that they were “goi ng down for
[ def endant’ s] [actions].” |Indeed, the boyfriend testified at tria
that the cocaine in the attic of his residence bel onged to defendant.
Def endant had cone to the residence 30 mnutes before the raid and had
gone to the back of the house where the door to the attic was | ocat ed.
Sonme time | ater, defendant called the boyfriend and asked himto nove
the cocaine to the garage outside of the residence.

Al t hough there was a question whether defendant had a key to the
residence at the tinme the search warrant was executed, the sister’s
boyfriend and the informant, who spent a lot of time with defendant,
testified that defendant had access to the residence. He could go
there “any tinme he wanted” and “could go in and out as he please[d].”
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After the search warrant was executed, defendant admtted to two
of his relatives that the cocaine found in the residence belonged to
him He also admtted to the informant, before he knew that the
i nformant was cooperating with | aw enforcenent, that the cocai ne at
the sister’s residence had bel onged to himand that the boyfriend was
“stupid” for failing to nove it.

Unl i ke other constructive possession cases, where the testinony
at trial is limted to physical evidence linking a defendant to a
| ocati on and possession of the drugs nust be inferred fromthe
defendant’s ties to the residence (see e.g. People v Sl ade, 133 AD3d
1203, 1205 [4th Dept 2015], |v denied 26 Ny3d 1150 [2016]; People v
Mattison, 41 AD3d 1224, 1225 [4th Dept 2007], |v denied 9 NY3d 924
[ 2007] ; People v Pichardo, 34 AD3d 1223, 1224 [4th Dept 2006], Iv
deni ed 8 NY3d 926 [2007]; People v Patterson, 13 AD3d 1138, 1139 [4th
Dept 2004], |v denied 4 NY3d 801 [ 2005]; People v Eldridge, 173 AD2d
975, 976 [3d Dept 1991]), here there was testinony that defendant on
three occasions admtted that the drugs in the house belonged to him
and the sister’s boyfriend testified that the drugs in his residence
bel onged to defendant. Moreover, the evidence established that
def endant had sol d cocaine fromthat residence |ess than three weeks
before the search warrant was execut ed.

W thus conclude that the evidence is legally sufficient to
support the conviction of the possession offenses (see Bl eakl ey, 69
NY2d at 495). Viewing the evidence in light of the elenents of the
crimes as charged to the jury (see Daniel son, 9 NY3d at 349),

i ncludi ng the charge that possession nmay be joint, we concl ude that
“there was anpl e evidence that regardl ess of where he was situated,
defendant at all tinmes exercised continued dom nion and control over
the drugs [and paraphernalia] that were ultimtely seized and the

| ocati ons where the subject drugs [and paraphernalia] were di scovered”
(Carvajal, 14 AD3d at 171). As a result, we conclude that the verdi ct
is not against the weight of the evidence (see Bl eakley, 69 NY2d at
495) .

Def endant further contends that he was denied his right to
present a defense when the court refused to allow himto call a
w t ness who had indicated, outside the presence of the jury, that she
woul d i nvoke her privilege against self-incrimnation. W reject that
contention. Even assum ng, arguendo, that defendant preserved his
contention for our review by an appropriate objection raised during an
untranscri bed bench conference, we neverthel ess conclude that it |acks
nmerit. “[T]he decision whether to permt defense counsel to call a
particular witness solely ‘to put him[or her] to his [or her] claim
of privilege against self[-]incrimnation in the presence of the jury’
rests within the sound discretion of the trial court” (People v
Thomas, 51 NY2d 466, 472 [1980]; see People v Gines, 289 AD2d 1072,
1073 [4th Dept 2001], |v denied 97 Ny2d 755 [2002]). W see no basis
upon which to disturb the court’s deci sion.

We further reject defendant’s contention that he was denied his
right to present a defense when the court refused to permt a defense
witness to testify about alleged out-of-court statements nmade by the
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sister’s boyfriend wherein he allegedly admtted that the cocaine
seized fromhis residence belonged to him The testinony was hearsay
and, although the boyfriend s statenents could be deened a declaration
agai nst penal interest, the hearsay exception for such statenents does
not apply because he testified at trial and the “unavailability of the
declarant is a required elenent for the introduction of a declaration
agai nst penal interest” (People v Smth, 147 AD3d 1527, 1529 [4th Dept
2017], Iv denied 29 Ny3d 1087 [2017]; see generally People v Brensic,
70 Ny2d 9, 15 [1987], remttitur amended 70 Ny2d 722 [1987]).

Mor eover, the “exclusion of the statenent did not ‘infringe[] on
defendant’s weighty interest in presenting excul patory evi dence’
(Smth, 147 AD3d at 1529). “Wile a defendant has a constitutiona
right to present a defense, [t]he right to present a defense does not
give crimnal defendants carte blanche to circunvent the rules of

evi dence” (People v Hayes, 17 NY3d 46, 53 [2011], cert denied 565 US
1095 [2011] [internal quotation marks omtted]).

”

During defendant’s trial, the prosecutor repeatedly referred to
def endant by his nicknane, “BOLO " and elicited that nickname from
wi t nesses. Defendant contends that the use of his nicknanme
constituted prosecutorial msconduct depriving himof a fair trial.
Def endant, however, did not object to the use of his nicknane and thus
failed to preserve his contention for our review (see People v Caver,
302 AD2d 604, 604 [2d Dept 2003], |v denied 99 NY2d 653 [2003]). In
any event, we conclude that the references to defendant by his
ni ckname were not so prejudicial as to deny hima fair trial (see
Peopl e v Hernandez, 89 AD3d 1123, 1125-1126 [3d Dept 2011], |v denied
20 NY3d 1099 [2013]; cf. People v Collier, 114 AD3d 1136, 1137 [4th
Dept 2014]; People v Lauderdal e, 295 AD2d 539, 540 [2d Dept 2002]).
Def endant’ s remai ni ng contentions of prosecutorial msconduct on
summation are |i kew se not preserved for our review (see People v
Si mmons, 133 AD3d 1227, 1228 [4th Dept 2015]; see generally CPL 470.05
[2]), and we decline to exercise our power to review those contentions
as a matter of discretion in the interest of justice (see CPL 470.15

[6] [a]).

Before trial, defendant attenpted to submt a pro se notion to
suppress evidence, which the court rejected. He contends that this
rejection, coupled wth the cunulative effect of the alleged errors
previ ously discussed, denied hima fair trial. W reject that
contention. Defendant was represented by counsel at the tinme the
court rejected his pro se notion and, “[b]ecause a defendant has no
constitutional right to hybrid representation, the decision to allow
such representation lies within the sound discretion of the tria
court” (People v Rodriguez, 95 Ny2d 497, 502 [2000]). Contrary to
defendant’s further contention, he was not denied a fair trial by the
curmul ative effect of the alleged errors.

Def endant was represented by two separate attorneys, and he
contends that he was deni ed effective assi stance of counsel when the
first attorney failed to nove to suppress the itens seized during the
execution of the search warrant. Contrary to defendant’s contention,
however, defense counsel had a “strategic or other legitimte
explanation[]” for not making that notion (People v Rivera, 71 Ny2d
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705, 709 [1988]), inasnmuch as defendant | acked standing to challenge a
search conducted at his sister’s residence (see generally People v

Ram rez-Portoreal, 88 Ny2d 99, 108-109 [1996]). It is well settled
that “[t]here can be no denial of effective assistance of tria

counsel arising fromcounsel’s failure to ‘nmake a notion or argunent
that has little or no chance of success’ ” (People v Caban, 5 Ny3d
143, 152 [2005]). Defendant further contends that the second attorney
was ineffective in failing to nake a proper Batson challenge and to
make a record concerning alleged m sconduct of a prosecution w tness.
Those contentions, however, are based on matters outside the record on
appeal and therefore nust be raised by way of a notion pursuant to CPL
440.10 (see generally People v Kirk, 96 AD3d 1354, 1355 [4th Dept
2012], lv denied 20 NY3d 1012 [2013]).

Def endant contends that the second attorney al so was ineffective
based on his allegedly inadequate notion to suppress, his failure to
object to the use of defendant’s nicknanme, and his generic notion for
atrial order of dismssal. Those contentions lack nerit. View ng
t he evidence, the |l aw and the circunstances of the case as a whole and
as of the tine of the representation, we concl ude that defendant was
af forded neani ngful representation (see generally People v Baldi, 54
NY2d 137, 147 [1981]).

Def endant failed to preserve for our review his contention that
he was penalized for asserting his right to a trial (see People v
Pope, 141 AD3d 1111, 1112 [4th Dept 2016], |v denied 29 NY3d 951
[ 2017]; People v WIlianms, 125 AD3d 1300, 1302 [4th Dept 2015], Iv
deni ed 26 NY3d 937 [2015]). |In any event, we conclude that the
contention |l acks nerit.

We nevert hel ess conclude that the sentence is unduly harsh and
severe and should be nodified. The court ordered the sentences on the
possessi on offenses to run consecutively to the sentences inposed on
the sale offenses. The court further ordered the sentence inposed on
the intimdating a witness count to run consecutively to all other
sentences. The aggregate sentence of incarceration thus total ed 25
to 28 years, which in our view is excessive for a nonviolent drug
deal er, and even for one who is a repeat offender, such as defendant.
We thus conclude that the sentences for the sale offenses and the
possessi on of fenses should run concurrently to each other (see e.g.
Peopl e v Morman, 145 AD3d 1435, 1439 [4th Dept 2016], |v denied 29
NY3d 999 [2017]; People v Hernandez, 295 AD2d 989, 990 [4th Dept
2002], Iv denied 98 Ny2d 711 [2002]). W therefore, as a matter of
dlscretlon in the interest of justice (see CPL 470.15 [6] [Db]), nodify
the judgnent by directing that the sentences inposed on counts one and
two run concurrently with the sentences inposed on counts three
t hrough seven. The sentence inposed on count eight shall still run
consecutively to the sentences inposed on all other counts.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



