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KENNETH M YOUNG, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

MADI SON- ONEI DA BOARD OF COOPERATI VE EDUCATI ONAL
SERVI CES, JACKLIN G STARKS, | ND VI DUALLY AND I N
HER OFFI CI AL CAPACI TY AS SUPERI NTENDENT, SUSAN
CARR, | NDI VI DUALLY AND I N HER OFFI CI AL CAPACI TY
AS ASSI STANT SUPERI NTENDENT FOR | NSTRUCTI ON
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANT.

O HARA, O CONNELL & CI OTrCLl, FAYETTEVILLE (STEPHEN Cl OTOLI OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

THE LAW FI RM OF FRANK W M LLER, EAST SYRACUSE (CHARLES C. SPAGNOLI OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County
(Bernadette T. Cark, J.), entered June 15, 2016. The order granted
the notion of defendants for summary judgnent dism ssing the anended
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff was formerly enpl oyed by def endant
Madi son- Onei da Board of Cooperative Educational Services (BOCES) as
Assistant Director of Alternative Education, a probationary,
nont enured admi ni strative position. Wen the termof his appoint ment
expired, plaintiff was not reappointed to his position. He commenced
this action alleging, inter alia, unlawful retaliatory action under
Labor Law § 740 (2), the “whistle-blowers’ statute,” by BOCES and the
i ndi vi dual defendants, who were BOCES enpl oyees during the period of
plaintiff’s enpl oynent there.

Suprene Court properly granted defendants’ notion seeking sumary
j udgnment di sm ssing the amended conplaint. To prevail on his Labor
Law 8 740 (2) cause of action, plaintiff had the burden of proving
t hat defendants retaliated agai nst hi m because he *“di scl ose[d] or
threaten[ed] to disclose to a supervisor or to a public body an
activity, policy or practice of [BOCES] that [was] in violation of
law, rule or regulation which violation creat[ed] and present[ed] a
substantial and specific danger to the public health or safety” (8 740
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[2] [a]), or because he “object[ed] to, or refuse[d] to participate in
any such activity, policy or practice in violation of a law, rule or
regulation” (8 740 [2] [c]). Defendants, however, established as a
matter of law that the conduct on their part that was all eged by
plaintiff did not amount to violation of law, rule or regul ati on under
the statute. Defendants’ alleged practice of enrolling students
before receiving the students’ individual education plans (1EPs) or
behavi oral intervention plans (BIPs), even if proven, did not
constitute an “actual violation of law to sustain a cause of action”
under Labor Law 8 740 (2) (Bordell v General Elec. Co., 88 Ny2d 869,
871 [1996]). Even assum ng, arguendo, that defendants viol ated BOCES
i ntake procedures by enrolling students before receiving their |IEPs or
Bl Ps, we conclude that those internal procedures do not qualify as a
law, rule or regulation under the statute (see Cohen v Hunter Coll.

80 AD3d 452, 452 [1st Dept 2011]). Finally, plaintiff cannot prem se
hi s whi stl e-bl ower clai mupon defendants’ all eged conduct in
deceptively m scoding Violent and Disruptive Incident Reports (VADI Rs)
(see 8 NYCRR 100.2 [gg]). Plaintiff conceded that he was unaware of
the VADIRs prior to the comrencenent of this action, and thus he
cannot claimthe protection of Labor Law 8 740 for disclosing or
threatening to disclose the all eged deceptive m scodi ng of VADI Rs, or
in objecting to or refusing to participate therein.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



