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Appeal from an order of the Suprenme Court, Erie County (Catherine
R Nugent Panepinto, J.), entered May 4, 2016. The order, inter alia,
denied that part of the notion of defendants for sunmmary judgnment
di smissing the conplaint with respect to the nedical nal practice cause
of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  These consol i dated appeals arise froma nedi cal
mal practice action in which plaintiffs seek damages under severa
| egal theories for, inter alia, bowel perforation injuries allegedly
arising froman operation perforned upon Kandis Tirado (plaintiff).
I n appeal No. 1, defendants appeal froman order that, inter alia,
granted that part of their notion for sunmary judgnent dism ssing the
conplaint only with respect to the cause of action for “assault and/or
battery” and denied that part of their notion with respect to the
medi cal mal practice cause of action based on |ack of infornmed consent.
I n appeal No. 2, defendants appeal from a subsequent order granting
plaintiffs’ nmotion for |leave to reargue with respect to the cause of
action for “assault and/or battery” and, upon reargunent, vacating
that part of the order in appeal No. 1 dism ssing that cause of
action, and reinstating it.

Addressing first the issues in appeal No. 2, we note at the
out set that defendants do not address on appeal the assault claimthat
Suprene Court reinstated and, consequently, have abandoned any
contentions with respect to that claim(see G esinski v Town of
Aurora, 202 AD2d 984, 984 [4th Dept 1994]).
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Def endants contend with respect to the battery claimthat the
court erred in reinstating that claimbecause plaintiffs cannot state
a claimfor battery under the circunstances presented. W reject that
contention. It is “well settled that a nedical professional may be
deened to have commtted battery, rather than mal practice, if he or
she carries out a procedure or treatnent to which the patient has
provi ded ‘no consent at all’ ” (VanBrocklen v Erie County Med. Ctr.,
96 AD3d 1394, 1395 [4th Dept 2012]; see Levin v United States, 568 US
503, 512-513 [2013]; Matter of Small Smles Litig., 125 AD3d 1287,
1288 [4th Dept 2015]). Here, plaintiffs allege in the conplaint that
“def endant physician knew that . . . she was exceedi ng the scope of
. . plaintiff’s consent by perform ng a nedical procedure that . . .
plaintiff had not authorized” (Ponholzer v Simmons, 78 AD3d 1495, 1496
[4th Dept 2010], Iv dismissed 16 NY3d 886 [2011]) and, inasnuch as
def endants do not challenge the battery claimw th respect to the
el enent of causation, we conclude that plaintiffs have stated such a
claim

Def endants further contend in appeal No. 2 that the court erred,
upon reargunent, in denying that part of their notion for sunmary
judgnent dismssing the battery claim W |ikew se reject that
contention and conclude that defendants failed to neet their initia
burden with respect to that part of the notion, thereby requiring
denial of the nmotion to that extent “regardl ess of the sufficiency of
t he opposi[ng] papers” (Bongiovanni v Cavagnuol o, 138 AD3d 12, 17 [2d
Dept 2016]; see generally Wnegrad v New York Univ. Med. Ctr., 64 Nyad
851, 853 [1985]). Specifically, defendants failed to neet their
burden of establishing that defendant doctor did not know that “she
was exceeding the scope of . . . plaintiff’s consent by performng a
medi cal procedure that . . . plaintiff had not authorized” (Ponholzer,
78 AD3d at 1496; see generally Wesenthal v Winberg, 17 AD3d 270,
270-271 [ 1st Dept 2005]).

I n appeal No. 1, defendants contend that the court erred in
denying that part of their notion for summary judgnent dism ssing the
medi cal mal practice cause of action for lack of inforned consent. W
reject that contention. It is well settled that, in order “[t]oO
succeed in a medical mal practice cause of action prem sed on |ack of
i nfornmed consent, a plaintiff nust denonstrate that (1) the
practitioner failed to disclose the risks, benefits and alternatives
to the procedure or treatnment that a reasonable practitioner would
have di scl osed and (2) a reasonable person in the plaintiff’s
position, fully informed, would have el ected not to undergo the
procedure or treatnent” (Orphan v Pilnik, 15 NY3d 907, 908 [2010]; see
Public Health Law 8 2805-d [1], [3]). In the relevant part of the
conplaint, plaintiffs allege that defendants failed to warn plaintiff
of the risk of injury to her bowel. Defendants therefore were
required to establish on their notion that, “prior to the procedure,

plaintiff had been told to consider [a risk of injury to her
bowel ] as being anong the reasonably foreseeable risks of the proposed
procedure” (Colon v Klindt, 302 AD2d 551, 553 [2d Dept 2003] [internal
guotation marks omtted]; see WIson-Toby v Bushkin, 72 AD3d 810, 811
[2d Dept 2010]). |In our view, defendants failed to neet that burden.
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We reject defendants’ contention that they nmet their burden by
submtting an affidavit of a nmedical expert who opined that defendants
provi ded sufficient warnings to plaintiff of the risk of injury to her
bowel. It is well settled that a defendant’s “burden is not net if
t he defendant’ s expert renders an opinion that is . . . unsupported by
conpet ent evi dence” (Bongiovanni, 138 AD3d at 17; see generally Diaz v
New Yor k Downt own Hosp., 99 Ny2d 542, 544 [2002]). Furthernore, it is
equally well settled that “opinion evidence nust be based on facts in
the record or personally known to the wi tness” (Hanbsch v New York
City Tr. Auth., 63 Ny2d 723, 725 [1984] [internal quotation marks
omtted]; see Sanple v Yokel, 94 AD3d 1413, 1414 [4th Dept 2012]).
Here, in addition to the expert’s affidavit, defendants submtted
plaintiff’s deposition testinony, in which plaintiff stated that she

di rect ed defendant doctor, “don’t touch ny bowel,” and that the doctor
told her, “Honey, | pronm se you nothing will happen to your bowel,”
and “[i]f anything is close to your bowel, I will not touch it.” The

expert had no personal know edge of the operative facts. Rather he
based his opinion on, inter alia, his conclusion that “[t]here is no
deposition testinony fromthe patient that she specifically instructed
Dr. Koritz not to touch her bowel.” Because the expert’s opinionis
directly contradicted by the facts upon which he purportedly based
that opinion, “there was no basis for any opinion and the attenpted
opi ni on was worthl ess as evidence” (Cassano v Hagstrom 5 Ny2d 643,
646 [1959]). Thus, “inasnuch as the expert affidavit[] tendered by
defendant[s] ‘do[es] not establish that the cause of action has no
nmerit so as to entitle defendant[s] to summary judgnent,’ [their]
notion was properly denied” (Jones v G & | Hones, Inc., 86 AD3d 786,
789 [3d Dept 2011]).

I n addition, although defendants introduced evi dence that
def endant doctor provided warnings to plaintiff, as noted above,
defendants al so introduced plaintiff’'s testinony to the contrary, as
well as plaintiff’s nedical records, which are rife with exanpl es of
plaintiff’s prior bowel difficulties and her expressions of her strong
desire that she not undergo any further procedures that coul d inpact
her bowel. Therefore, because “defendants’ subm ssions included .
plaintiff’s deposition testinony, they failed to establish, prim
facie, that there were no triable issues of fact with respect to the
cause of action alleging |ack of infornmed consent” (Thaw v North Shore
Univ. Hosp., 129 AD3d 937, 939 [2d Dept 2015]), and the court was
required to deny the notion “regardless of the sufficiency of the
opposi ng papers” (Wnegrad, 64 Ny2d at 853; see Bongi ovanni, 138 AD3d
at 17).

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



