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Appeal from an order of the Suprene Court, Oswego County (James
W MCarthy, J.), entered Decenber 28, 2016. The order, inter alia,
granted the notion of defendant Santo Heating and Air Conditioning,
Inc., for summary judgnment dism ssing the conplaint against it and
denied the cross nmotion of plaintiff for partial sunmary judgment on
the issue of liability.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying the notion of defendant Santo Heating and Air
Conditioning, Inc. and reinstating the conplaint against it and as
nodi fied the order is affirnmed w thout costs.

Menorandum Plaintiff suffered injuries when her car was struck
by a vehicle driven by defendant John A. Lisconish on Decenber 9,
2011. Defendant Santo Heating and Air Conditioning, Inc. (Santo)
enpl oyed Lisconi sh and owned the vehicle that he was driving at the
time of the accident. Plaintiff thereafter comenced this negligence
action agai nst defendants. Suprenme Court, inter alia, granted Santo’s
notion for summary judgnent dism ssing the conplaint against it and
denied plaintiff's cross notion for partial summary judgnent on the
issue of liability, determning as a matter of law that Santo had no
respondeat superior liability for Lisconish s negligence in connection
with the accident and that Lisconish was not a perm ssive user of
Santo’s vehicle at the tinme thereof. Plaintiff appeals, and we now
nodi fy the order by denying Santo’s notion and reinstating the
conpl aint against it.
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Initially, the court properly determned, as a matter of |aw,
that Santo had no respondeat superior liability for Lisconishs
negl i gence in connection with the accident. “Under the doctrine of
respondeat superior, an enployer will be liable for the negligence of
an enpl oyee conmitted while the enployee is acting in the scope of his
[or her] enploynent” (Lundberg v State of New York, 25 Ny2d 467, 470
[ 1969], rearg denied 26 Ny2d 883 [1970]). “An act is within the scope
of enploynment when it is performed while the enployee i s engaged
generally in the business of his [or her] enployer, or if his [or her]
act may be reasonably said to be necessary or incidental to such

enployment . . . , or where the act has the purpose to further the
enpl oyer’s interest, or to carry out duties incunbent upon the
enpl oyee in furthering the enployer’s business . . . In contrast,

where an enpl oyee’s actions are taken for wholly personal reasons,

whi ch are not job related, his or her conduct cannot be said to fal

wi thin the scope of enploynent” (Perez v City of New York, 79 AD3d
835, 836 [2d Dept 2010] [internal quotation marks omtted]; see
Beauchanp v Gty of New York, 3 AD3d 465, 466 [2d Dept 2004]). Here,
it 1s undisputed that, at the tinme of the accident, Lisconish was
driving to his girlfriend s house after having conpleted his |ast work
appoi ntment, received pernmission fromhis supervisor to | eave for the
day, purchased beer at a conveni ence store, and stopped at numerous
bars along the way to drink al cohol. |ndeed, Lisconish even

acknow edged that he was driving on back roads at the tine of the
accident in order to avoid | aw enforcenent. As such, Lisconish was
not acting in the scope of his enploynent at the tine of the accident,
and Santo accordingly bears no respondeat superior liability in
connection therewith (see Marino v Gty of New York, 95 AD3d 840, 841
[ 2d Dept 2012]; Casimro v Thayer, 229 AD2d 958, 958 [4th Dept 1996]).
Because Lisconish was not acting in the scope of his enploynent at the
time of the accident, plaintiff’s “reliance on the dual purpose
doctrine is msplaced” (Figura v Frasier, 144 AD3d 1586, 1588 [4th
Dept 2016], |v denied 28 NY3d 914 [2017]).

On the other hand, the court inproperly determ ned, as a matter
of law, that Lisconish was not a perm ssive user of Santo’s vehicle at
the tine of the accident. “It is well settled that Vehicle and
Traffic Law 8 388 (1) creates a strong presunption that the driver of
a vehicle is operating it with the owner’s perm ssion and consent,
express or inplied, and that presunption continues until rebutted by
substantial evidence to the contrary” (Liberty Mut. Ins. Co. v Ceneral
Acc. Ins. Co., 277 AD2d 981, 981-982 [4th Dept 2000] [internal
quotation marks omtted]). Even in the case of substantial evidence
to the contrary, the issue of inplied permssion is ordinarily a
question of fact for a jury (see Britt v Pharmacol ogi c PET Servs.,
Inc., 36 AD3d 1039, 1040 [3d Dept 2007], |v dism ssed 9 Ny3d 831
[ 2007], citing Country-Wde Ins. Co. v National R R Passenger Corp.

6 Ny3d 172, 178 [2006]; see e.g. Lawence v Myles, 221 AD2d 913, 914
[4th Dept 1995]; Wnn v Mddleton, 184 AD2d 1019, 1020 [4th Dept
1992]; Ryder v Cue Car Rental, 32 AD2d 143, 146-147 [4th Dept 1969]).
The Court of Appeals in Country-Wde went so far as to state that
“uncontradi cted statenents of both the owner and the driver that the
driver was operating the vehicle without the owner’s perm ssion w ||
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not necessarily warrant a court in awardi ng sunmary judgment for the
owner” (6 NY3d at 177; see e.g. Talat v Thonpson, 47 AD3d 705, 705-706
[ 2d Dept 2008]; Murphy v Carnesi, 30 AD3d 570, 571-572 [2d Dept 2006];
Mandel baum v United States, 251 F2d 748, 750-752 [2d Cir 1958]).

Here, Lisconish directly contradicted Santo’s claimthat
Li sconi sh did not have perm ssion to use the vehicle for non-work-
rel ated purposes. Unlike the dissent, we decline to ascribe
di spositive significance to a witten policy regardi ng non-worKk-
rel ated usage of its vehicles that Santo allegedly distributed to its
enpl oyees on Decenber 1, 2011. |Indeed, Lisconish testified at his
deposition that, even after the purported adoption of the witten
policy, it remai ned his understandi ng—based upon his prior experience
and Santo’s acqui escence—that he continued to have perm ssion to use
the van, as he always had, for non-work-related transportation. This
conflicting evidence alone raises a triable issue of fact as to
perm ssive use (see e.g. Bernard v Mumuni, 22 AD3d 186, 187-188 [ 1st
Dept 2005], affd 6 Ny3d 881 [2006]; Tabares v Colin Serv. Sys., 197
AD2d 571, 572 [2d Dept 1993]).

In sum given the strong statutory presunption of perm ssive use
as well as the conflicting evidence in the record regarding Santo’s
policies and its adherence thereto, the issue of Lisconish’s
perm ssive use nmust be resolved at trial (see Marino, 95 AD3d at 841).
The court therefore properly denied the cross notion, but erred in
granting Santo’s notion for summary judgnent dism ssing the conpl aint
against it.

Al'l concur except Peraporto and CURrRAN, JJ., who dissent in part
and vote to affirmin the foll ow ng nenorandum W agree with our
col | eagues that defendant Santo Heating and Air Conditioning, Inc.
(Santo) cannot be held vicariously liable for the actions of defendant
John A. Lisconish under the doctrine of respondeat superior. Santo
nmet its burden on its notion for summary judgnent disnissing the
conplaint against it of establishing as a matter of |law that, at the
time of the accident, Lisconish was not acting within the scope of his
enpl oynment and, thus, Santo was not exercising any control over his
activities (see Lundberg v State of New York, 25 Ny2d 467, 470-471
[ 1969], rearg denied 26 Ny2d 883 [1970]). |In opposition, plaintiff
failed to raise a triable issue of fact (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562 [1980]). W disagree with the
maj ority, however, that Suprene Court erred in determning as a natter
of law that Lisconish was not a perm ssive user of Santo’s vehicle at
the tinme of the accident. In our view, the court properly granted the
notion inasnmuch as Santo submitted substantial evidence sufficient to
rebut the statutory presunption set forth in Vehicle and Traffic Law
§ 388 (1). For that reason, we respectfully dissent.

“I't is well settled that Vehicle and Traffic Law § 388 (1)
creates a strong presunption that the driver of a vehicle is operating
it with the owner’s perm ssion and consent, express or inplied, and
t hat presunption continues until rebutted by substantial evidence to
the contrary” (Liberty Mut. Ins. Co. v General Acc. Ins. Co., 277 AD2d
981, 981-982 [4th Dept 2000] [internal quotation marks omtted]).
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Here, Santo effectively rebutted the presunption through the

subm ssion of a set of witten enployee rules, which had been put in
pl ace ei ght days before the accident. Santo held a mandatory enpl oyee
neeting at which the enpl oyees were given the new rules. In addition,
a consultant spoke to the enpl oyees at the neeting about the new

rul es, which prohibited the “[u] naut horized use of conpany property or
vehi cl es for anything other than conpany activities,” “[o]perating any
conmpany vehi cl es or equi pnent whil e under the influence of drugs or

al cohol” and “[w orking under the influence of drugs or al cohol.”

Li sconi sh signed the new rules and certified that he had read and
understood them and Santo’ s poli cies.

Li sconish further testified at his deposition that he believed
that he had Santo’s inplied consent to use the vehicle for persona
reasons, but we note that his subjective belief was based entirely on
i nstances that took place prior to the inplenentation of the new
enpl oyee rules. It is well settled that “an at-will enpl oynent
rel ati onship and the frequent contact between an enpl oyee and enpl oyer
demand conpliance with restrictions on vehicle operation placed on the
enpl oyee. As a result of this relationship, it is reasonable for an
enpl oyer to expect enployees to conply with its use restrictions”
(Murzda v Zi mrerman, 99 Ny2d 375, 381 [2003]). Therefore, after the
policy was put in place, Lisconish was expected to abide by it.

Mor eover, Lisconish does not allege that Santo gave hi m consent on the
day of the accident to use the vehicle for personal reasons.

Li sconish also testified at his deposition that he knew that, at
all times during his enploynent, he was prohibited fromoperating the
Santo vehicle after consum ng al cohol. Lisconish neverthel ess used
Santo’s vehicle to facilitate his bar-hoppi ng and bi nge-dri nki ng
across a substantial portion of New York State, rendering hinself so
i ntoxicated that he did not recall the circunstances of the accident.
Thereafter, Lisconish failed to report the accident to Santo until
guestioned about it a week |ater, thus evidencing his guilty know edge
that he did not have his enployer’s perm ssion to use the vehicle for
non-work-rel ated activities during the relevant time period (see id.
at 382 n 4).

For the above reasons, we conclude that Santo cannot be held
liable for Lisconish’s negligence on the day of the accident, and we
woul d therefore affirmthe order granting its notion for sunmary
j udgment di smssing the conplaint against it.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



