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CA 14-02082
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND DEJCSEPH, JJ.

KELLY VARANO, AS PARENT AND NATURAL GUARDI AN

OF | NFANT JEREMY BOHN, SHANNON FRO O, AS PARENT

AND NATURAL GUARDI AN OF | NFANT SHAWN DARLI NG

BRENDA FORTI NO, AS PARENT AND NATURAL GUARDI AN OF | NFANT
JULI E FORTI NO, MARI E MARTI N, AS PARENT AND NATURAL
GUARDI AN OF | NFANT KENNETH KENYON, JENNY LYNN COWHER,
AS PARENT AND NATURAL GUARDI AN OF | NFANT W LLI AM

MARTI N, HOLLAN CRI PPEN, AS PARENT AND NATURAL

GUARDI AN OF | NFANT DEVAN MATHEWS, JESSI CA RECORE,

AS PARENT AND NATURAL GUARDI AN OF | NFANT SAMANTHA
MCLOUGHLI N, LAURI E AND DOM NI CK RI ZZO, AS LEGAL
CUSTODI ANS OF | NFANT JACOB MCVAHON, JASON MONTANYE,

AS PARENT AND NATURAL GUARDI AN OF | NFANT KADEM
MONTANYE, AND FRANCES SHELLI NGS, AS PARENT AND NATURAL
GUARDI AN OF | NFANT RAYNE SHELLI NGS,

PLAI NTI FFS- RESPONDENTS,

Vv ORDER

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, FORBA NY, LLC, SMALL
SM LES DENTI STRY OF SYRACUSE, LLC,

DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE ( ROBERT CAHALAN OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

HACKERVAN FRANKEL, P.C., HOUSTON, TEXAS (Rl CHARD FRANKEL OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

O CONNOR, O CONNOR, BRESEE & FIRST, P.C., ALBANY (DAN ELLE N. MEYERS
OF COUNSEL), FOR DEFENDANTS FORBA, LLC, NOW KNOWN AS LI CSAC, LLC,
FORBA NY, LLC, NOW KNOMWN AS LI CSAC NY, LLC, DD MARKETI NG | NC., DERCSE
MANAGEMENT, LLC, DANI EL E. DERCSE, M CHAEL A. DEROCSE, D.D.S., EDWARD
J. DERCSE, D.D.S., WLLIAM A MJELLER, D.D.S., AND M CHAEL W ROUWVPH.

W LSON, ELSER, MOSKOW TZ, EDELMAN & DI CKER, LLP, ALBANY (ELI ZABETH J.
GROGAN OF COUNSEL), FOR DEFENDANTS NAVEED AVAN, D.D.S., KOURY BONDS,
D.D. S, YAQOOB KHAN, D.D.S. AND TAREK ELSAFTY, D.D.S.

AHMUTY DEMERS & MCMANUS, ALBERTSON (JOHN A. MCPHI LLI AMY OF COUNSEL),
FOR DEFENDANT ADOLPH R PADULA, D.D.S.
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered August 7, 2014. The order denied
the noti on of defendants Forba Hol dings, LLC, now known as Church
Street Health Managenment, LLC, Forba NY, LLC, and Small Smles
Dentistry of Syracuse, LLC, for recusal of the court.

Now, upon the stipulations and orders of discontinuance signed by
the attorneys for the naned parties |isted above on Septenber 27,
Cctober 4, 9 and 12, 2016, and by the court on Decenber 13, 2016, and
filed in the Onondaga County Clerk’s O fice on Decenber 13, 2016,

It is hereby ORDERED that said appeal is unaninously
di sm ssed wi thout costs upon stipul ation.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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CA 15-01248
PRESENT: SM TH, J.P., PERADOTTO, DEJOSEPH, TROUTMAN, AND SCUDDER, JJ.

ALLI SON PLANTE, ON BEHALF OF HERSELF AND ALL
OTHER EMPLOYEES SI M LARLY SI TUATED,
PLAI NTI FF- RESPONDENT,
Vv ORDER

SQUTH BRI STOL RESORTS LLC, DEFENDANT- APPELLANT.

TREVETT CRI STO P. C., ROCHESTER (ERIC M DOLAN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CORDELLO LAW PLLC, ROCHESTER (JUSTIN M CORDELLO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment and order (one paper) of the Suprene
Court, Ontario County (Matthew A. Rosenbaum J.), entered March 9,
2015. The judgnent and order, insofar as appealed from granted in
part the notion of plaintiff for summary judgment on the conpl aint.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on QOctober 30, 2017,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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CA 16-02142
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, NEMOYER AND CURRAN, JJ.

J. N. K. MACHI NE CORPORATI ON, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

TBW LTD., WOOLSCHLAGER, I NC., AND BERNARD C.
WOOLSCHLACER, DEFENDANTS- APPELLANTS.

TBW LTD., WOOLSCHLAGER, I NC., AND BERNARD C.
WOOLSCHLAGER, THI RD- PARTY PLAI NTI FFS,

\Y,

PAMELA LODESTRO, AS EXECUTOR OF THE ESTATE OF
G MARV SCHUVER AND BART SCHUVER, THI RD- PARTY
DEFENDANTS.

SCHUVER S TRUCK & TRAI LER LLC AND G. BARTON
SCHUVER, PLAI NTI FFS,

\%
BERNARD C. WOOLSCHLAGER, TBW LTD., DA NG

BUSI NESS AS JAMESTOMN UNI T PARTS AND
WOOLSCHLAGER, | NC., DEFENDANTS.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOOD (PAUL V. WEBB, JR, OF
COUNSEL), FOR DEFENDANTS- APPELLANTS AND THI RD- PARTY PLAI NTI FFS.

WOODS OVI ATT G LVAN LLP, BUFFALO (BRIAN D. GANTT OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Chautauqua County
(Frank A. Sedita, Ill, J.), entered August 23, 2016. The judgnent,
anong ot her things, awarded plaintiff J.N K Machi ne Corporation
damages as agai nst defendants-third-party plaintiffs.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |law by granting that part of the posttria
notion to set aside the verdict against defendant-third-party
plaintiff Bernard C. Wbol schlager and di sm ssing the conpl ai nt
against him and as nodified the judgnent is affirmed w thout costs.

Menor andum In this breach of contract action, defendants-third-
party plaintiffs, TBW LTD., Wolschlager, Inc., and Bernard C
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Whol schl ager (defendants), appeal froma judgnment entered upon a jury
verdict finding that they were |iable for the breach of a contract
between plaintiff and “TBW INC.” Although Wol schl ager had execut ed
that contract as president of TBW INC, it is undisputed that such a
corporation did not exist. Rather, Wolschlager was the president of
TBW LTD., a corporation whose nanme changed to Wol schlager, Inc. in
2001.

The instant action was commenced in 2007, and the parties have
appeared before this Court in three prior appeals (J.N K Mch. Corp.
v TBW Ltd., 134 AD3d 1515 [4th Dept 2015]: J.N. K. Mach. Corp. v TBW
Ltd., 98 AD3d 1259 [4th Dept 2012]; J.N.K. Mach. Corp. v TBW Ltd., 81
AD3d 1438 [4th Dept 2011]). None of the prior appeals is relevant to
the instant appeal fromthe final judgnent.

In January 2014, and before our decision in the third appeal, the
note of issue and statenent of readiness was filed. Two years later,
defendants filed a CPLR 3211 notion to dism ss the conplai nt agai nst
Wbol schl ager, contending that he could not be individually |iable for
any all eged breach of the corporation’s contract with plaintiff
because he had signed the agreenent as the president of “TBW LTD.”
Plaintiff opposed the notion, contending that it was an untinmely CPLR
3212 notion and that Wol schl ager could be individually |iable because
he signed the agreenent “as President of TBW LTD.” and, at the tine
t he agreenent between plaintiff and “TBW LTD.” was executed, “TBW
LTD.” did not exist. W note that the record establishes that TBW
LTD. was dissolved in 1995 for failure to pay taxes and fees, but that
di ssolution was annulled in June 2001, i.e., several years before the
agreenent was executed. In its opposition to defendants’ notion,
plaintiff did not contend that Wol schl ager could be individually
I iabl e because “TBW INC.” was a nonexi stent corporation. Suprene
Court denied the notion.

Thereafter, during and i mediately following trial, defendants
repeat edly sought to have the action agai nst Wol schl ager di sm ssed by
maki ng a notion for a directed verdict, and a posttrial notion for a
j udgnment notw thstanding the verdict (JNOV) or, in the alternative, to
set aside the verdict. Even assum ng, arguendo, that the court
properly denied the CPLR 3211 notion, the notion for a directed
verdict and that part of the posttrial notion for a JNOV, we
neverthel ess agree wth defendants that the court erred in denying
that part of the posttrial notion to set aside the verdict agai nst
Wbol schl ager

“According to the well settled general rule, ‘individual officers
or directors are not personally liable on contracts entered into on
behal f of a corporation if they do not purport to bind thensel ves

individually . . . However, it is also well established that an agent
who acts on behalf of a nonexistent principal nmay be held personally
liable on the contract” (BCl Constr., Inc. v Wielan, 67 AD3d 1102,

1103 [ 3d Dept 2009]; see Production Resource Goup L.L.C. v Zanker,
112 AD3d 444, 444-445 [1st Dept 2013]; Metro Kitchenworks Sales, LLC v
Conti nental Cabinets, LLC, 31 AD3d 722, 723 [2d Dept 2006]). *“The
rule [was] designed to protect a party who enters into a contract
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where the ot her signatory represents that he is signing on behalf of a
bu5|ness entity that in fact does not exist, under any name . .

[ Thus,] ‘as long as the identity of the corporatlon can be reasonably
established fromthe evidence[,] . . . [an e]rror in the use of the
corporate nane will not be permtted to frustrate the intent which the
name was neant to convey’ . . . In such a situation, . . . there is no
need or basis to inpose personal liability on the person who signed
the contract as agent for the entity” (Quebecor Wrld [USA], Inc. v
Harsha Assoc., L.L.C., 455 F Supp 2d 236, 242-243 [WD NY 2006]).
“Accordi ngly, absent an allegation that, at the time of the contract,
a plaintiff was under an actual m sapprehension that there was sone

ot her, unincorporated group with virtually the same nanme as that of

t he actual business entity, ‘the [cJourt will not permt the
[plaintiff] to capitalize on [a] technical naming error in
contravention of the parties’ evident intentions’ ” (id. at 242; see
BCl Constr., Inc., 67 AD3d at 1103; cf. Bay R dge Lbr. Co. v
Groenendaal , 175 AD2d 94, 96 [2d Dept 1991]).

Thus, courts have determ ned that the individual who signed the
contract may be |iable where there was no existing corporation under
any name because, under those circunstances, the plaintiff has “no
remedy except against the individuals who acted as agents of those
pur ported corporations” (Animazing Entertainnent, Inc. v Louis Lofredo
Assoc., 88 F Supp 2d 265, 271 [SD NY 2000]). Were, as here, there
was an exi sting corporation and nerely a misnoner in the nane of the
corporation, courts have declined to inpose liability on the
i ndi vi dual who signed the contract because the plaintiff has a renedy
agai nst the existing, albeit m snaned, corporation (see BCl Constr.,
Inc., 67 AD3d at 1103; Quebecor World [USA], Inc., 455 F Supp 2d at
241-243).

Here, we concl ude that no one was under an actual m sapprehension
that there was an entity with the nane TBW INC. It is clear that
plaintiff was well aware that the contract was w th Wol schl ager, Inc.
(as renanmed from TBW LTD.) because, one nonth after the agreenent was
executed, plaintiff’s own attorney stated that the contract was
bet ween plaintiff and “Wol schlager, Inc.,” and the bill of sale for a
transaction that occurred pursuant to the contract states that
plaintiff sold various itens to Whol schlager, Inc. Moreover, under
the circunstances of this case, we conclude that it would be
i nconsistent to determne that TBW LTD./Wol schl ager, Inc. can be
liable on a contract between TBW INC. and plaintiff while, at the
sanme tinme, determ ning that Wol schlager could be individually |iable
for that same contract on the ground that TBW INC. did not exist.

Contrary to plaintiff's contention, the evidence at trial does
not establish that Wol schl ager intended to be individually liable
under the contract. All docunents generated in relation to the
agreenent were addressed to corporate responsibility and liability.
The fact that Wol schl ager provided sone of the funds for the initia
paynment is not enough to establish that he intended to be individually
liable for the agreenent. Mreover, his failure to sign any note or
nortgage related to his personal assets establishes that he did not
intend to have any personal liability on the contract (cf. Hunble Q|
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& Ref. Co. v Jaybert Esso Serv. Sta., 30 AD2d 952, 952 [1st Dept
1968]). W therefore nodify the judgnent by granting that part of the
posttrial notion to set aside the verdict with respect to Wol schl ager
and di sm ssing the conpl ai nt agai nst him

Based on our determ nation, we do not address defendants’
remai ni ng contentions concerni ng Whol schl ager’s individual liability.

Contrary to defendants’ further contentions, the court properly
denied their notion pursuant to CPLR 3126 to stri ke the conpl ai nt
i nasmuch as defendants did not file a notion to conpel discovery
pursuant to CPLR 3124 (see Doubl e Fortune Prop. Invs. Corp. v Gordon,
55 AD3d 406, 407 [1lst Dept 2008]), did not file an affirmtion
pursuant to 22 NYCRR 202.7 (a), and did not establish that any failure
to disclose was a willful failure that would justify striking a
pl eadi ng or precluding plaintiff fromoffering evidence in opposition
to defendants’ defenses and counterclaim (cf. Kihl v Pfeffer, 94 Ny2d
118, 123 [1999]; Hi Il v Qoeroi, 13 AD3d 1095, 1096 [4th Dept 2004]).
Plaintiff alleged that the additional docunents sought by defendants
had been destroyed in a fire, and defendants failed to refute that
allegation. As plaintiff correctly contends, a party cannot be
conpel l ed to produce docunents that no | onger exist and should not be
puni shed for failing to do so (see Mary | nobgene Bassett Hosp. v Cannon
Design, Inc., 97 AD3d 1030, 1032 [3d Dept 2012]; Euro-Central Corp. v
Dal simer, Inc., 22 AD3d 793, 794 [2d Dept 2005]).

Def endants further contend that evidentiary errors at trial
warrant reversal of the judgnent. To the extent that defendants’
various contentions are preserved for our review, we conclude that
they either lack nerit or constitute harm ess error. At trial, the
court redacted Exhibit N on the ground that it contained evi dence of
settlenment negotiations in violation of CPLR 4547. |nasnuch as
def endants offered Exhibit N “subject to whatever redactions [the
court] want[ed] to make” and failed to object to any of those
redacti ons, we conclude that defendants failed to preserve for our
revi ew and, indeed, waived their contention that the exhibit was
i nproperly redacted (see Spath v Storybook Child Care, Inc., 137 AD3d
1736, 1738 [4th Dept 2016]; Chase v Mullings, 291 AD2d 330, 330 [ 1st
Dept 2002]). Wth respect to Exhibit O defendants erroneously
contend that the exhibit was precluded under CPLR 4547. 1In actuality,
the court properly precluded the adm ssion in evidence of that exhibit
on the ground that it was a letter authored by soneone who had no
per sonal know edge of the allegations or events di scussed therein (see
Reynol ds v Towne Corp., 132 AD2d 952, 953 [4th Dept 1987], |v
denied 70 Ny2d 613 [1987]). Even if we were to agree with defendants
that the exhibit was inproperly precluded, we would conclude that “any
error [is] harml ess since the precluded [exhibit] was cunul ati ve of
evi dence already before the jury” (Sweeney v Peterson, 24 AD3d 984,
985 [3d Dept 2005]; see Mhanmed v Cellino & Barnes, 300 AD2d 1116,
1116 [4th Dept 2002], |v denied 99 Ny2d 510 [2003]).

Before trial, the court nade a “conditional ruling” to preclude
certain testinony about conversations with one of the deceased
principals of plaintiff pursuant to the Dead Man’s Statute (see CPLR
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4519). Inasnmuch as defendants’ attorney “consented to [the court’s]
ruling,” defendants failed to preserve for our review their contention
that the court erred in making a blanket ruling to preclude such
evidence (Stay v Horvath, 177 AD2d 897, 898 [3d Dept 1991]). At
trial, the court precluded a witness fromanswering a question
concerning the deceased principal’s reaction to certain conplaints
made by Wool schl ager. Such testinony would normal ly have been

precl uded under CPLR 4519. Neverthel ess, even assuni ng, arguendo,
that plaintiff opened the door to such testinony by submtting
deposition testinony of the deceased principal relating to the subject
of those conplaints (see Matter of Lanparelli, 6 AD3d 1218, 1219-1220
[4th Dept 2004]; Matter of Radus, 140 AD2d 348, 349 [2d Dept 1988]),
we conclude that any error is harm ess (see CPLR 2002).

Finally, defendants contend that the court erred in striking the
entire testinony of their financial expert concerning the amount of
damages for |lost profits related to their counterclaim W concl ude
that any error in striking that testinony is harnmless. The jury found
t hat, al though defendants had entered into a separate contract with
plaintiff for the use of plaintiff’s conmputer inventory program
plaintiff had perforned its obligations under that contract. Pursuant
to the court’s instructions, if the jury were to find that plaintiff
performed its obligations under that separate contract, the jury was
not to consider whether defendants were entitled to any damages on
their counterclaimfor the breach of that separate contract. Were,
as here, “an error at trial bears only upon an issue that the jury did
not reach, the error is harm ess and may not serve as a ground for a
new trial” (Glbert v Luvin, 286 AD2d 600, 600 [1lst Dept 2001]; see
Harden v Faul k, 111 AD3d 1380, 1380 [4th Dept 2013], amended on ot her
grounds 115 AD3d 1274 [4th Dept 2014], |v denied 23 NY3d 907 [2014]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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CA 17-00259
PRESENT: WHALEN, P.J., CENTRA, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

IN THE MATTER OF ARBI TRATI ON BETWEEN MONROE
COUNTY DEPUTY SHERI FFS' ASSOCI ATI ON, | NC.
PETI TI ONER- RESPONDENT- RESPONDENT,

AND MEMORANDUM AND ORDER

MONROE COUNTY AND MONROE COUNTY SHERI FF,
RESPONDENTS- PETI TI ONERS- APPELLANTS.

HARRI S BEACH PLLC, PI TTSFORD (KARLEE S. BOLANOS OF COUNSEL), FOR
RESPONDENTS- PETI TI ONERS- APPELLANTS.

TREVETT CRI STO P. C., ROCHESTER (DANI EL P. DEBCLT OF COUNSEL), FOR
PETI TI ONER- RESPONDENT- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Ann
Mari e Taddeo, J.), entered Novenber 14, 2016 in a proceedi ng pursuant
to CPLR article 75. The order granted the petition of petitioner-
respondent to confirman award rendered in a |abor arbitration, and
deni ed respondents-petitioners’ cross petition to vacate that award.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to CPLR article 75,
respondent s-petitioners (respondents) appeal from an order that
granted the petition to confirmthe award rendered in a | abor
arbitration, and deni ed respondents’ cross petition to vacate that
award. The award directed respondents to provide qualified retirees
and future retirees fromthe Monroe County Sheriff’'s Ofice with the
sanme health insurance coverage (i.e., coverage for the dependent child
of aretiree until the child reaches the age of 26 years) as they
provided to active enpl oyees pursuant to the federal Affordable Care
Act (see 42 USC 8§ 300gg-14 [a]) and the collective bargaining
agreenent (CBA) between the parties.

We reject respondents’ contention that the arbitrator exceeded
his power in fashioning the award. It is well settled that an
arbitrator exceeds his or her power within the neaning of CPLR
7511 (b) (1) (iii) where, inter alia, the arbitrator’s award
“ ‘clearly exceeds a specifically enunerated limtation on the
arbitrator’s power’ ” (Matter of United Fedn. of Teachers, Local 2,
AFT, AFL-CIO v Board of Educ. of Cty Sch. Dist. of Gty of NY., 1
NY3d 72, 79 [2003]). “To exclude a substantive issue fromarbitration
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: generally requires specific enuneration in the arbitration
clause itself of the subjects intended to be put beyond the
arbitrator’s reach” (Matter of Silverman [Bennor Coats], 61 Ny2d 299,
308 [1984], rearg denied 62 NY2d 803 [1984]; see Matter of
Communi cation Wirkers of Am, Local 1170 v Town of G eece, 85 AD3d
1668, 1669 [4th Dept 2011], |v denied 18 NY3d 802 [2011]). Here,
contrary to respondents’ contention, we conclude that the arbitrator
di d not exceed a specifically enunerated limtation on his power.

We al so reject respondents’ contention that the arbitrator’s
award is irrational. “An arbitration award nmust be uphel d when the
arbitrator ‘offer[s] even a barely colorable justification for the
out cone reached” ” (Wen & Malkin LLP v Hel nsl ey-Spear, Inc., 6 Ny3d
471, 479 [2006], cert dism ssed 540 US 940 [2006]; see Matter of
Rochester City Sch. Dist. [Rochester Teachers Assn. NYSUT/ AFT-
AFL/CI O, 38 AD3d 1152, 1153 [4th Dept 2007], |v denied 9 Ny3d 813
[ 2007]). Here, we conclude that the arbitrator’s “interpretation of
the [CBA], not being conpletely irrational, is beyond [our] review
power” (Matter of Lackawanna City Sch. D st. [Lackawanna Teachers
Fedn.], 237 AD2d 945, 945 [4th Dept 1997]; see Rochester City Sch.
Dist., 38 AD3d at 1153).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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LAURA D. STIGA NS, | NDI VIDUALLY, AND AS
ADM NI STRATRI X OF THE ESTATE OF JOSHUA S.
STI GA NS, DECEASED, PLAI NTI FF- APPELLANT,

\% MVEMORANDUM AND ORDER

TOAN OF NORTH DANSVI LLE, DEFENDANT- RESPONDENT.
(APPEAL NO 1.)

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

GALLO & | ACOVANGELO, LLP, ROCHESTER (JOSEPH B. RI ZZO OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Livingston County
(Dennis S. Cohen, A J.), entered April 14, 2016. The order, inter
alia, granted the notion of defendant for summary judgnent dism ssing
t he conpl ai nt.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying defendant’s notion seeking sunmary judgment
di smi ssing the conplaint and reinstating the conplaint, and as
nodified the order is affirmed wthout costs and the matter is
remtted to Suprenme Court, Livingston County, for further proceedi ngs
in accordance with the foll ow ng nenorandum These consol i dated
appeal s arise froman accident in which nonparty C ayton Benedict | ost
control of his vehicle while driving with four passengers on a road
mai nt ai ned by defendant. The vehicle ultimtely struck a tree and
flipped over, resulting in the death of Joshua S. Stiggins, the
plaintiff’s decedent in appeal No. 1 (decedent), and injury to Jesse
T. Galton, the plaintiff in appeal No. 2. The road ended in a parking
| ot that was part of a public park, and Benedict |ost control of the
vehicle at a curve just past the park gate, which was open. Based on
a police diagramof the accident scene, it appears that the gate was
roughly 300 feet fromthe parking lot. A sign near the gate stated
that the park was open from dawn until dusk, and the accident occurred
at about 2:00 a.m Benedict had been drinking on the night of the
accident, and he eventually pleaded guilty to aggravated vehi cul ar
hom ci de, vehicular assault, and driving while intoxicated. 1In
separate conplaints, plaintiff Laura D. Stiggins, individually and as
adm nistratrix of the estate of Joshua S. Stiggins, and Galton
(collectively, plaintiffs) alleged that defendant was negligent in,
inter alia, failing to close the park gate, failing to provide
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adequate lighting for the road, and failing to provide a speed limt
sign or a sign warning of the curve. Suprene Court, inter alia,
granted defendant’s notions seeking sunmary judgnment di sm ssing the
conplaints. In view of its determ nations, the court did not address
the alternative relief sought by defendant in its notions.

As an initial matter in both appeals, we note that plaintiffs do
not contend in their joint brief that the court erred in denying their
notions for summary judgnment, and we therefore deem any such
contenti on abandoned (see Clark v Perry, 21 AD3d 1378, 1379 [4th Dept
2005]).

We agree with plaintiffs in both appeals, however, that the court
erred in granting defendant’s notions seeking sumary judgnent
di smissing their conplaints on the ground that the road was reasonably
safe as a matter of law. A nmunicipality has a duty to maintain its
roads in a reasonably safe condition “in order to guard agai nst
contenpl ated and foreseeable risks to notorists,” including risks
related to a driver’s negligence or m sconduct (Pinter v Town of Java,
134 AD3d 1446, 1447 [4th Dept 2015]; see Turturro v Cty of New York,
28 NY3d 469, 482 [2016]; Stiuso v Gty of New York, 87 Ny2d 889, 890-
891 [1995]). In other words, a nunicipality is not relieved of
l[tability for failure to keep its roadways in a reasonably safe
condition “whenever [an accident] involves driver error” (Turturro, 28
NY3d at 482; see Dodge v County of Erie, 140 AD3d 1678, 1679 [4th Dept
2016]; cf. Tomassi v Town of Union, 46 NY2d 91, 97 [1978]).
Def endant’s duty to maintain the road was therefore not negated by
Benedict’s intoxication or the fact that the park was cl osed when the
acci dent occurred (see Sirface v County of Erie, 55 AD3d 1401, 1401-
1402 [4th Dept 2008], |v dism ssed 12 NY3d 797 [2009]; Cappadona v
State of New York, 154 AD2d 498, 499-500 [2d Dept 1989]), and we
concl ude that defendant did not establish as a matter of |aw that
Benedi ct’ s presence under those circunstances was unforeseeable (see
Turturro, 28 NY3d at 483-484; Sirface, 55 AD3d at 1402; cf. Palloni v
Town of Attica, 278 AD2d 788, 788 [4th Dept 2000], I|v denied 96 Ny2d
709 [2001]). Inasnuch as defendant presented no evidence that the
road was reasonably safe at night in the absence of the safety
nmeasures proposed by plaintiffs, we conclude that defendant failed to
establish as a matter of law that it was not negligent (see Purves v
County of Erie, 12 AD3d 1112, 1112 [4th Dept 2004]; cf. Pinter, 134
AD3d at 1447).

We further agree with plaintiffs that the court erred in
determining as a matter of |aw that Benedict’s actions were the sole
proxi mate cause of the accident. Although defendant presented
evi dence that Benedict was intoxicated and driving “at high speed,” we
conclude that its subm ssions did not establish as a matter of |aw
t hat Benedict’s manner of driving “would have been the sane” if the
saf ety nmeasures proposed by plaintiffs had been in place (Trent v Town
of Riverhead, 262 AD2d 260, 261 [2d Dept 1999]; see Hunphrey v State
of New York, 60 Ny2d 742, 744 [1983]; Land v County of Erie, 138 AD3d
1462, 1463 [4th Dept 2016]; Torelli v Cty of New York, 176 AD2d 119,
122-123 [1st Dept 1991], Iv denied 79 NY2d 754 [1992]), particularly
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in view of defendant’s subm ssion of evidence that Benedict had never
been on the subject road before the accident (cf. Atkinson v County of
Onei da, 59 Ny2d 840, 842 [1983], rearg denied 60 Ny2d 587 [1983]).
Furt hernore, even assum ng, arguendo that defendant net its initia
burden with respect to causation, we conclude that plaintiffs raised
triable issues of fact by submtting conflicting evidence with respect
to the speed of the vehicle and whet her Benedict woul d have heeded
visible traffic signals (see O Buckley v County of Chemung, 88 AD3d
1140, 1141 [3d Dept 2011]; see generally Race v Town of Orwell, 28
AD3d 1112, 1113 [4th Dept 2006]).

Def endant contends, as an alternative ground for affirmance (see
Parochial Bus Sys. v Board of Educ. of City of N Y., 60 NY2d 539, 545-
546 [1983]; Ceary v Walden Galleria LLC, 145 AD3d 1524, 1526 [4th
Dept 2016]), that these actions are barred by the doctrine of primry
assunption of risk because decedent and Galton chose to ride with
Benedi ct even though they knew that he was intoxicated. W reject
that contention inasmuch as the accident did not arise froma sporting
event or an athletic or recreational activity to which the doctrine
may apply (see Custodi v Town of Amherst, 20 NY3d 83, 89 [2012];
Trupia v Lake George Cent. Sch. Dist., 14 NY3d 392, 396 [2010]; Mata v
Road Masters Leasing Corp., 128 AD3d 780, 781 [2d Dept 2015]).

W therefore nodify the order in each appeal by denying
defendant’ s notion seeking summary judgnment di sm ssing the conplaint
and reinstating the conplaint, and we remt each matter to Suprene
Court for a determnation of the alternative relief sought by
defendant in its notions, i.e., consolidation of the actions.

Al'l concur except NEMOYER, J., who dissents and votes to affirmin
the followi ng nenorandum | respectfully dissent and would affirmthe
order in each appeal

“Municipalities have a duty to maintain their roads . . in a
reasonably safe condition for ‘people who obey the rul es of the
road” ” (Palloni v Town of Attica, 278 AD2d 788, 788 [4th Dept 2000],
I v denied 96 Ny2d 709 [2001], quoting Tonmassi v Town of Union, 46 Ny2d
91, 97 [1978]; see Pinter v Town of Java, 134 AD3d 1446, 1446-1447
[4th Dept 2015]). In this case, defendant adequately established that
the road in question was reasonably safe (i.e., that defendant did not
breach its road-maintenance duty), and plaintiffs thereafter “fail ed
to sustain their burden of raising a triable question of fact on the
i ssue whet her the road [was] reasonably safe for [its] |awful,
i ntended and foreseeabl e use” (Palloni, 278 AD2d at 788-789).

When “a defendant comes forward with evidence that the accident
was not necessarily attributable to a defect, the burden shifts to the
plaintiff to come forward with direct evidence of a defect” (Portanova
v Trunp Taj Mahal Assoc., 270 AD2d 757, 759 [3d Dept 2000], |v denied
95 Ny2d 765 [2000]; see Sideris v Sinon AL Rented Servs., 254 AD2d
408, 409 [2d Dept 1998]). Here, as Suprene Court found, defendant
subm tted conpelling evidence that the road in question “is a very
short park road that goes to a parking lot. It has very subtle
curvature . . . The area is basically flat and wi de open.” There were
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no prior accidents on the road, nor were there any safety conplaints
related to the road itself. This evidence is sufficient to neet
defendant’s initial sunmary judgnent burden on the el enent of breach
(see Palloni, 278 AD2d at 788). |In opposition, plaintiffs tendered no
expert affidavit calling the road’s safety in doubt, nor did they cone
forward with any direct evidence of an unsafe condition in the road.
Rat her, they sinply speculated, fromthe fact of the crash al one, that
the road nust have been unsafe. And that is insufficient to raise a
triable issue of fact on the el enent of breach (see Portanova, 270
AD2d at 759; Sideris, 254 AD2d at 409).

“Undoubt edly, certain risks are unavoidable . . . [Alny public
roadway, no matter how careful its design and construction, can be
made safer” (Tomassi, 46 NY2d at 97). “Nevertheless, the [governnent]

is not an insurer” (Mesick v State of New York, 118 AD2d 214, 223 [3d
Dept 1986, Casey, J., dissenting], |v denied 68 Ny2d 611 [1986]), and
for purposes of assessing alleged nunicipal negligence, it does not
matter whether the road could be marginally safer—+t only matters
whet her the road is reasonably safe. In this case, there can be no
real debate as to whether defendant breached its duty to provide a
reasonably safe road under the circunstances: it did not.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1050

CA 16-01517
PRESENT: WHALEN, P.J., CENTRA, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

JESSI E T. GALTON, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

TOAN OF NORTH DANSVI LLE, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)
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Appeal from an order of the Supreme Court, Livingston County
(Dennis S. Cohen, A J.), entered April 14, 2016. The order, inter
alia, granted the notion of defendant for summary judgnment dism ssing
the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying defendant’s notion seeking sunmary judgnent
di sm ssing the conplaint and reinstating the conplaint, and as
nodi fied the order is affirmed wthout costs and the matter is
remtted to Suprene Court, Livingston County, for further proceedings
in accordance with the sane nmenorandumas in Stiggins v Town of N
Dansville (___ AD3d ___ [Nov. 17, 2017]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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EVAN CAVPBELL, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

RAMOS & RAMOS, BUFFALO (JOSHUA |. RAMOS OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (AARON M ADCFF OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Novenber 4, 2015. The order denied the notion
of plaintiffs to set aside a jury verdict.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Smith v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435, 435 [2d Dept 1989]; see also CPLR 5501 [a] [1]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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EVAN CAVPBELL, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

RAMOS & RAMOS, BUFFALO (JOSHUA |. RAMOS OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (AARON M ADCFF OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Novenber 20, 2015. The order denied the notion
of plaintiffs to preclude certain evidence at trial.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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(APPEAL NO. 3.)

RAMOS & RAMOS, BUFFALO (JOSHUA |. RAMOS OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (AARON M ADCFF OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Novenber 20, 2015. The judgnent dism ssed the
conplaint upon a jury verdict in favor of defendant.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Monica Harris (plaintiff) when the vehicle that
she was driving was rear-ended by a vehicle that was owned and
operated by defendant. A jury subsequently returned a verdict in
favor of defendant upon determning that plaintiff did not sustain a
serious injury under any of the four categories in Insurance Law
§ 5102 (d) alleged by plaintiffs. Supreme Court thereafter denied
plaintiffs’ notion to set aside the verdict based on juror m sconduct
and as agai nst the weight of the evidence. W affirm

We address first plaintiffs’ contentions concerning the court’s
all egedly erroneous rulings at trial that contributed to the jury's
verdict that plaintiff did not sustain a serious injury. Contrary to
plaintiffs’ contention, the court properly limted the testinony of
one of plaintiff’s treating physicians. “CPLR 3101 (d) (1) applies
only to experts retained to give opinion testinony at trial, and not
to treating physicians, other nedical providers, or other fact
w tnesses” (Rook v 60 Key Cir., 239 AD2d 926, 927 [4th Dept 1997]).

“ ‘“Where . . . a plaintiff’s intended expert nedical witness is a
treati ng physician whose records and reports have been fully discl osed
.o , a failure to serve a CPLR 3101 (d) notice regarding that
doctor does not warrant preclusion of that expert’'s testinony on
causation, since the defendant has sufficient notice of the proposed
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testinmony to negate any claimof surprise or prejudice 7 (Haner v
City of New York, 106 AD3d 504, 509 [1st Dept 2013]). Here, one of
plaintiff’s treating physicians did not provide any expert disclosure,
and during trial he indicated that, in addition to being a nedica
doctor, he received a Ph.D. in bionechanical engineering and he often
relies on his engineering background in his nedical practice.
Subsequently, that treating physician was asked sonme questions
pertaining to biomechanics, and specifically was asked about the
anount of force needed to cause a |lunbar injury. W conclude that
defendant’s objections to that |ine of questioning were properly
sust ai ned i nasnuch as defendant did not receive sufficient notice that
the treating physician relied on his engi neering background to support
hi s opi nions and concl usi ons about plaintiff’s injuries (see generally
id.). Indeed, plaintiffs nmade no attenpt in response to defendant’s
objections to point to any nedical records or other docunentation that
woul d establish that defendant had such noti ce.

Contrary to plaintiffs’ further contention, even assum ng,
arguendo, that the court erred in admtting plaintiff’s uncertified
medi cal records in evidence, we conclude that the error is harmnless
i nasmuch as those records were never published to the jury or provided
to the jury during deliberations. Mreover, the records anount to
only eight pages and include, inter alia, general references to pre-
acci dent back pain, which was an issue addressed by both parties
during trial (see CPLR 2002).

Plaintiffs contend that the court erred in admtting in evidence
phot ographs of plaintiff’'s and defendant’s vehicles. Plaintiffs’
contention wth respect to the photographs of defendant’s vehicle is
raised for the first time on appeal and thus is not properly before us
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985 [4th Dept 1994]).
W reject plaintiffs’ contention with respect to the phot ographs of
plaintiff’s vehicle inasmuch as it is well established that
“[ p] hot ogr aphs showi ng no damage to a plaintiff’'s vehicle are
adm ssible to inpeach a plaintiff’s credibility on the issue whet her
t he accident caused the alleged injuries” (Tout v Zsiros, 49 AD3d
1296, 1297 [4th Dept 2008], |v denied 10 NY3d 713 [2008]).
Furthernore, “even when liability is not at issue, ‘proof as to the
happeni ng of an accident is probative and adm ssible as it descri bes
the force of an inpact or other incident that would help in
determ ning the nature or extent of injuries and thus relate to the
guestion of damages’ ” (Anderson v Dainack, 39 AD3d 1065, 1066 [ 3d
Dept 2007]). Here, we conclude that the court did not abuse its
di scretion in allowing the defense to use the photographs to inpeach
plaintiff's credibility wwth “evidence indicating that her vehicle
sust ai ned m ni mal physical damage, if any” (Torres v Esaian, 5 AD3d
670, 671 [2d Dept 2004]).

W reject plaintiffs’ contention that the court erred in refusing
to set aside the verdict on the ground of juror m sconduct based upon
an affidavit fromplaintiffs’ counsel that contai ned hearsay
statenents made by the jury foreperson. “ ‘[A]bsent exceptiona
ci rcunstances, juror affidavits may not be used to attack a jury
verdict’ ” (Herbst v Marshall, 89 AD3d 1403, 1404 [4th Dept 2011]),
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and neither may affidavits fromcounsel that sinply recite the hearsay
statenents of a juror (see id.). Plaintiffs’ contention that the
statenents of the foreperson fall under the excited utterance
exception to the hearsay rule is raised for the first tinme on appea
and thus is not properly before us (see C esinski, 202 AD2d at 985).
Furthernore, contrary to plaintiffs’ contention, the trial record is
“devoi d of evidence indicating the existence of [substantial] juror
confusion” (Wlder v Viccari, 138 AD2d 482, 484 [2d Dept 1988]; see
Young Mee Ch v Koon, 140 AD3d 861, 862 [2d Dept 2016]; Lopez v
Kennor e- Tonawanda Sch. Dist., 275 AD2d 894, 896 [4th Dept 2000]).

We also reject plaintiffs’ contention that the court erred in
failing to set aside the verdict as against the weight of the
evidence. It is well established that “ ‘[a] verdict rendered in
favor of a defendant nmay be successfully chall enged as agai nst the
wei ght of the evidence only when the evidence so preponderated in
favor of the plaintiff that it could not have been reached on any fair
interpretation of the evidence’ ” (Sauter v Cal abretta, 103 AD3d 1220,
1220 [4th Dept 2013]). “That determnation is addressed to the sound
di scretion of the trial court, but if the verdict is one that
reasonabl e persons coul d have rendered after receiving conflicting
evi dence, the court should not substitute its judgnment for that of the
jury” (Ruddock v Happell, 307 AD2d 719, 720 [4th Dept 2003]; see Todd
v PLSIIIl, LLGC-We Care, 87 AD3d 1376, 1377 [4th Dept 2011]). Here,
even assum ng, arguendo, that plaintiffs established a prina facie
case of serious injury, we conclude that “the jury neverthel ess was
entitled to reject the opinions of plaintiff’s phyS|C|ans and expert
Wi tnesses” in determning that she did not sustain a serious injury
(Sanchez v Dawson, 120 AD3d 933, 935 [4th Dept 2014]; see McMIllian v
Burden, 136 AD3d 1342, 1344 [4th Dept 2016]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered January 6, 2014. The judgnent
convi cted defendant, upon a jury verdict, of vehicular manslaughter in
the first degree and driving while intoxicated, a class E felony (two
counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the | aw by reversing those parts convicting
def endant of two counts of driving while intoxicated and di sm ssing
counts two and three of the indictnent, and as nodified the judgnent
is affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of vehicular manslaughter in the first degree
(Penal Law 8 125.13 [3]) and two counts of driving while intoxicated
(Vehicle and Traffic Law 8 1192 [2], [3]). Defendant contends that he
was deprived of a fair trial by prosecutorial m sconduct during
sunmation. As an initial matter, we note that defendant failed to
object to all but one of the instances of alleged m sconduct (see CPL
470.05 [2]; People v Gonzal ez, 81 AD3d 1374, 1374 [4th Dept 2011]),
and we decline to exercise our power to review those unpreserved
instances as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). W nevertheless take this opportunity to
adnoni sh the prosecutor “and rem nd himthat prosecutors have ‘speci al
responsibilities . . . to safeguard the integrity of crimna
proceedi ngs and fairness in the crimnal process’ ” (People v
Hunt sman, 96 AD3d 1387, 1388 [4th Dept 2012], |v denied 20 NY3d 1099
[ 2013], quoting People v Santorelli, 95 Ny2d 412, 421 [2000]).

Wth respect to the one preserved instance of alleged m sconduct,
we concl ude that defendant’s contention is without nerit. Contrary to
defendant’ s contention, the prosecutor did not call hima “liar”
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during summation; rather, the prosecutor argued that defendant “lie[d]
to the police about his al cohol consunption” prior to operating his
nmotor vehicle at the tinme and place at issue. W conclude that the
prosecutor’s remark was fair comment on the evidence (see generally
People v Rivera, 133 AD3d 1255, 1256 [4th Dept 2015], |v denied 27
NY3d 1154 [2016]). Contrary to defendant’s further contention,
“examn[ing] the trial as a whole,” we conclude that defendant was

af forded neani ngful representation (People v Schulz, 4 NY3d 521, 530

[ 2005] ; see generally People v Baldi, 54 Ny2d 137, 147 [1981]).

The Peopl e correctly concede, however, that counts two and three,
charging driving while intoxicated, nust be disnissed as |esser
i nclusory counts of count one, charging vehicular mansl aughter in the
first degree (see People v Bank, 129 AD3d 1445, 1448 [4th Dept 2015],
affd 28 NY3d 131 [2016]), and we therefore nodify the judgnent
accordingly. Defendant’s failure to preserve the issue for our review
is of no nonment because preservation is not required (see People v
Moore, 41 AD3d 1149, 1152 [4th Dept 2007], |v denied 9 NY3d 879
[ 2007], reconsideration denied 9 NY3d 992 [2007]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal s froman order of the Famly Court, Seneca County (Dennis
F. Bender, J.), entered Decenber 22, 2015 in a proceeding pursuant to
Soci al Services Law 8§ 384-b. The order, anong other things,
term nated respondent’s parental rights with respect to the subject
children

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n these consolidated appeals arising from
proceedi ngs pursuant to Social Services Law § 384-Db, respondent father
and the Attorney for the Child (AFC) for Corey F. each appeal from an
order that, anong other things, termnated the father’s parental
rights on the ground of pernmanent neglect with respect to his
children, Cyle F. and Corey F., and transferred guardi anship and
custody of the children to petitioner. W affirm

Contrary to the father’s contention, petitioner properly laid a
foundation for those parts of the case file that Famly Court adm tted
in evidence at the fact-finding hearing through the testinony of its
caseworkers and typist, which established that they contenporaneously
made those entries in the case file within the scope of their
“statutory duty to maintain a conprehensive case record for [the
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children] containing reports of any transactions or occurrences
relevant to [their] welfare” (Matter of Leon RR, 48 Ny2d 117, 123
[1979]; see CPLR 4518 [a]; Social Services Law 8§ 372; 18 NYCRR 441.7
[a]). W agree with the father, however, that the court erred in
failing to consider his hearsay objections to the entries in the case
file that contained statenments by persons under no business duty to
report to petitioner (see Leon RR, 48 Ny2d at 123). Nonethel ess, even
assum ng, arguendo, that the court inproperly admtted in evidence the
entries in the case file that contained hearsay, we conclude that the
error is harm ess because “ ‘the result reached herein would have been
t he sane even had such record[s], or portions thereof, been

excluded ” (Matter of Alyshia MR, 53 AD3d 1060, 1061 [4th Dept
2008], Iv denied 11 Ny3d 707 [2008]; cf. Leon RR 48 Ny2d at 122-124).
| ndeed, “[t]here is no indication that the court considered, credited,
or relied upon inadm ssible hearsay in reaching its determ nation”
(Matter of Merle C. C., 222 AD2d 1061, 1062 [4th Dept 1995], |v denied
88 NY2d 802 [1996]; see Matter of Kyla E. [Stephanie F.], 126 AD3d
1385, 1386 [4th Dept 2015], |v denied 25 NY3d 910 [2015]).

The father failed to preserve for our review his contention that
the court inproperly admtted and relied upon evidence that the father
was regularly using mari huana after the date of the petition inasnuch
as the father failed to object on that ground to the adm ssion of such
evidence. 1In any event, to the extent that the court erred in
consi dering evidence of the father’s postpetition conduct, and in sua
sponte taking judicial notice follow ng the conclusion of the
fact-finding hearing of the father's prepetition mari huana use as
established in the underlying negl ect proceeding, wthout affording
the father an opportunity to challenge such judicially-noticed facts
(see Matter of Justin EE., 153 AD2d 772, 774 [3d Dept 1989], |v denied
75 NY2d 704 [1990]), we conclude that any errors are harm ess. Even
wi t hout reference to such evidence, the record of the fact-finding
hearing contains sufficient adm ssible facts to support the court’s
per manent negl ect finding (see Matter of Isaiah F., 55 AD3d 1004, 1006
n 2 [3d Dept 2008]; Matter of Anjoulic J., 18 AD3d 984, 987 [3d Dept
2005]; see generally Matter of Chloe W [Ary W], 148 AD3d 1672, 1673-
1674 [4th Dept 2017], |v denied 29 NY3d 912 [2017]).

Contrary to the contentions of the father and the AFC for Corey
F., we conclude that petitioner “established by clear and convincing
evidence that it made diligent efforts to encourage and strengthen the
relati onship between the father and the children, taking into
consideration the particular problens facing the father and tailoring
its efforts to assist himin overcom ng those problens” (Matter of
Joshua T.N. [Tonmie M], 140 AD3d 1763, 1763 [4th Dept 2016], Iv
deni ed 28 NY3d 904 [2016]; see Social Services Law § 384-b [7] [f];
Matter of Burke H. [Richard H], 134 AD3d 1499, 1500 [4th Dept 2015];
see generally Matter of Sheila G, 61 Ny2d 368, 373 [1984]).

Contrary to the further contentions of the father and the AFC for
Corey F., we conclude that “the record supports the court’s
determ nation that termnation of [the father’s] parental rights is in
the best interests of the [children], and that a suspended judgnent
was not warranted under the circunstances inasnuch as any progress
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made by the [father] prior to the dispositional determni nation was
insufficient to warrant any further prolongation of the [children’ s]
unsettled famlial status” (Matter of Kendalle K [Corin K], 144 AD3d
1670, 1672 [4th Dept 2016]; see Joshua T.N., 140 AD3d at 1764). To
the extent that there are new facts and al |l egati ons rel evant to our
review of the dispositional determi nation (see Matter of M chael B.
80 Ny2d 299, 318 [1992]), we note that, although Corey F. is now over
14 years old and is not prepared to consent to adoption (see Donestic
Rel ations Law 8 111 [1] [a]), the desires of a child who is over 14
years old is but one factor to consider in determ ning whether

term nation of parental rights is in the child s best interests (see
Social Services Law 8 384-b [3] [k]; Matter of Teshana Tracey T.
[Janet T.], 71 AD3d 1032, 1034 [2d Dept 2010], |v denied 14 NY3d 713
[ 2010]). Under the circunmstances of this case, we concl ude that
“termination of the [father’s] parental rights with respect to [ Corey
F.] is in his best interests, notw thstanding his hesitancy toward
adoption” (Teshana Tracey T., 71 AD3d at 1034).

Finally, contrary to the father’s contention, he was not deprived
of effective assistance of counsel by his attorney’s failure to nmake
evi dentiary objections and other argunents to the court that had
“little or no chance of success” (Matter of Kelsey R K [John J. K],
113 AD3d 1139, 1140 [4th Dept 2014], |v denied 22 Ny3d 866 [2014]).

We further conclude that the father failed to “denonstrate the absence
of strategic or other legitimte explanations for counsel’s [other]

al | eged shortcom ngs” (Matter of Brown v Gandy, 125 AD3d 1389, 1390
[4th Dept 2015] [internal quotation marks omtted]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Lew s County (Charles C. Merrell, J.), entered March 30, 2016 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted the
petition, rescinded the resignation letter of petitioner and directed
that petitioner be restored to his position as a deputy in respondent
Lew s County Sheriff’s Departnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to withdraw his resignation and be restored to his position as
a deputy in respondent Lewis County Sheriff’s Departnent. Petitioner
had previously tendered his resignation to respondent M chae
Carpinelli, as Lewis County Sheriff (Sheriff), during a nmeeting at
which the Sheriff threatened to term nate petitioner for m sconduct
unl ess petitioner resigned. There had been no predisciplinary hearing
pursuant to Gvil Service Law 8 75. Wen petitioner asked to w thdraw
his resignation shortly thereafter, the Sheriff denied his request.
Suprene Court concluded that the Sheriff abused his discretion in
refusing to allow petitioner to withdraw his resignation and granted
the relief requested in the petition. W affirm

Qur reviewis limted to whether the Sheriff’'s “determ nati on was
made in violation of |awful procedure, was affected by an error of |aw
or was arbitrary and capricious or an abuse of discretion” (CPLR 7803
[3]). Because the decision whether to allow petitioner to w thdraw
his resignation was within the Sheriff’s discretion (see Public
Oficers Law 8 31 [4]), the issue before us is whether his denial of
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petitioner’s request was arbitrary and capricious or an abuse of that
di scretion (see Matter of Martinez v State Univ. of N Y.-Coll. at
Oswego, 13 AD3d 749, 750 [3d Dept 2004]).

It is well settled that “ ‘[a] resignation under coercion or
duress is not a voluntary act and may be nullified " (Matter of Meier
v Board of Educ. Lew ston Porter Cent. Sch. Dist., 106 AD3d 1531,

1531- 1532 [4th Dept 2013]; cf. Matter of Manel v Mdsca, 216 AD2d 468,
469 [2d Dept 1995]). Although a threat to term nate an enpl oyee does
not constitute duress if the person nmaking the threat has the | ega
right to termnate the enpl oyee (see Meier, 106 AD3d at 1532), such a
threat does constitute duress if it is wongful and precludes the
exercise of free will (see Austin Instrument, Inc. v Loral Corp., 29
NY2d 124, 130 [1971], rearg denied 29 Ny2d 749 [1971]; Yoon Jung Kimyv
An, 150 AD3d 590, 593 [1st Dept 2017]). It follows that a resignation
obt ai ned under the threat of wongful termnation is involuntary and
may be withdrawn upon request, and that it is an abuse of discretion
for an officer to deny such a request (cf. Meier, 106 AD3d at 1532).

Here, petitioner tendered his resignation under the threat of
wrongful term nation, and we therefore conclude that the Sheriff
abused his discretion in refusing to allow petitioner to wthdraw the
resignation. GCvil Service Law 8 75 provides that a public enpl oyer
may not term nate or otherw se discipline certain public enployees
“except for inconpetency or msconduct shown after a hearing upon
stated charges” (8 75 [1]). A covered enpl oyee “agai nst whom r enoval
or other disciplinary action is proposed shall have witten notice
t hereof and of the reasons therefor, shall be furnished a copy of the
charges preferred against himand shall be allowed at |east eight days
for answering the sane in witing” (8 75 [2]). Thereafter, a hearing
nmust be held (see id.). There is no dispute that petitioner was
covered by the statute and that he was not provided with the requisite
predi sci plinary hearing. Thus, the Sheriff had no legal right to
term nate him

We reject respondents’ contention that petitioner waived his
right to a predisciplinary hearing. It is well settled that parties
may nodify or replace Cvil Service Law 8 75 through collective
bargaining (see 8 76 [4]; Matter of Kennore-Town of Tonawanda Uni on
Free Sch. Dist. [Ken-Ton Sch. Enpls. Assn.], 110 AD3d 1494, 1495-1496
[4th Dept 2013]). Nevertheless, “such a provision [of a collective
bar gai ni ng agreenent] nust be clear and unanbi guous in effecting the
nodi fication or replacenent in order to be enforceable” (Matter of
Del mage v Mahoney, 224 AD2d 688, 689 [2d Dept 1996], |v denied 88 Ny2d
812 [1996]). Here, article XXIl, section 2 (A), of the collective
bar gai ni ng agreenent at issue (CBA) allows the County of Lewis to
di scharge or otherw se discipline an enpl oyee for “just cause,” and
provi des that an enpl oyee covered by section 75 may el ect to exercise
the rights guaranteed thereunder after such discipline has been
i nposed. Because it is inpossible to provide an enployee with a
predi sciplinary hearing after he or she has al ready been disciplined,
t he provision of the CBA containing the ostensible section 75 wai ver
i s ambi guous and thus unenforceabl e (see Del nage, 224 AD2d at 689-
690). 1In any event, the CBA provision appears to preserve the
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enpl oyee’ s section 75 rights, not waive them

Contrary to respondents’ further contention, the court properly
refused to dism ss the petition because of certain nisrepresentations
therein. W conclude that the alleged m srepresentati ons were
immaterial. 1In the absence of “a schene designed to conceal critica
matters fromthe court” (CDR Créances S. A S. v Cohen, 23 Ny3d 307, 321
[2014]), the extrene renmedy of dism ssal was unwarrant ed.

Finally, respondents’ challenge to the court’s issuance of a
tenporary restraining order (TRO is not properly before us. A
provi si onal renedy designed to naintain the status quo, such as a TRO
does not “necessarily affect[] the final judgnment,” and thus is not
brought up for review in an appeal fromthat judgnent (CPLR 5501 [a]
[1]; see Two Guys From Harrison-NY v SSF.R Realty Assoc., 186 AD2d
186, 189 [2d Dept 1992]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgment (denoninated order) of the Suprene Court,
Monroe County (Matthew A. Rosenbaum J.), entered Decenber 2, 2016
The judgnent granted the notion of plaintiffs for summary judgnent
seeking a declaration that they are not |iable to defendant for the
nonsal e of a commercial property owned by plaintiffs, and for sunmmary
j udgnment di sm ssing the counterclains.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Mermorandum  Plaintiffs conmenced this action seeking, inter
alia, a declaration that they are not |liable to defendant for the
nonsal e of a commercial property in Painted Post, New York, after

plaintiffs ended negotiations with defendant. |In its answer,
def endant asserted counterclainms for damages based on, inter alia,
breach or repudiation of contract and prom ssory estoppel. Plaintiffs

noved for summary judgnent with respect to the above declarati on and
for summary judgnment dism ssing the counterclains against them and
Suprene Court granted the notion.

Contrary to defendant’s contention, plaintiffs net their initia
burden of establishing their entitlenent to the declaration sought as
a matter of |aw (see CPLR 3212 [b]; Alvarez v Prospect Hosp., 68 Nyad
320, 324 [1986]; see also WIlliamJ. Jenack Estate Appraisers &
Auctioneers, Inc. v Rabizadeh, 22 Ny3d 470, 475-476 [2013]), and
defendant failed to raise a triable issue of fact (see Al varez, 68
NY2d at 324). In particular, we note that defendant’s concl usory
assertions that plaintiffs negotiated in bad faith are insufficient to
defeat summary judgnent (see Stonehill Capital Mgt. LLC v Bank of the
W, 28 NY3d 439, 448 [2016]).
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Crucially, although the parties’ letter of intent required them
to negotiate a purchase and sal e agreenent in good faith, it failed to
identify any specific, objective criteria or guidelines by which to
measure the parties’ efforts (see 2004 McDonald Ave. Realty, LLC v
2004 McDonal d Ave. Corp., 50 AD3d 1021, 1022-1023 [2d Dept 2008]), and
t he unanbi guous | anguage of the letter of intent establishes that
neither party intended to be contractually bound or obligated to
negotiate the transaction to conpletion (see generally Gerber v Enpire
Scal e, 147 AD3d 1434, 1435 [4th Dept 2017]; Pullman G oup v Prudentia
Ins. Co. of Am, 288 AD2d 2, 4 [1lst Dept 2001], |v denied 98 NY2d 602
[ 2002] ). According defendant the benefit of every favorable inference
(see Esposito v Wight, 28 AD3d 1142, 1143 [4th Dept 2006]), we
concl ude that the undi sputed evidence in the record denonstrates that
plaintiffs prepared a proposed purchase and sal e agreenment in
accordance with the letter of intent, and that plaintiffs thereafter
revi sed the proposed purchase and sal e agreenent to incorporate and
accommodat e requests nmade by defendant during several weeks of
negotiations. “[S]inply because those negotiations ultimtely fail ed,
it cannot be said that [plaintiffs] acted in bad faith” (Mde
Contenpo, Inc. v Raymours Furniture Co., Inc., 80 AD3d 464, 465 [ 1st
Dept 2011]). To the contrary, the evidence establishes that
plaintiffs proceeded within the franework outlined in the letter of
intent and did not renounce its terns or insist on conditions that
were inconsistent with the letter of intent (see L-7 Designs, Inc. v
A d Navy, LLC, 647 F3d 419, 430 [2d G r 2011]).

W reject defendant’s further contention that the court erred in
granting the notion insofar as it sought summary judgnent di sm ssing
its counterclaimfor breach or repudiation of contract. In that
counterclaim defendant alleged that the parties reached a neeting of
the mnds on all terns of a purchase and sal e even though plaintiffs
never signed a purchase and sale agreenent. That allegation, however,
does not support a claimfor breach or repudiation of contract
i nasmuch as plaintiffs and defendant explicitly expressed their nutua
intent not to be contractually bound unless and until both signed a
formal purchase and sale agreenent in formand content satisfactory to
plaintiffs and defendant and their counsel in their sole discretion.
“Il]f the parties to an agreenent do not intend it to be binding upon
themuntil it is reduced to witing and signed by both of them they
are not bound and may not be held liable until it has been witten out
and signed” (Scheck v Francis, 26 NyY2d 466, 469-470 [1970]).

Contrary to defendant’s further contention, we conclude that the
court properly granted the notion insofar as it sought summary
judgnment dismissing its counterclaimbased on prom ssory estoppel .
“[T] he representations nmade by [plaintiffs] d[id] not constitute a
cl ear and unanbi guous pronise to [defendant]” (Chem cal Bank v Gty of
Jamest own, 122 AD2d 530, 531 [4th Dept 1986], Iv denied 68 NY2d 608
[ 1986]; see DiPizio Constr. Co., Inc. v Niagara Frontier Transp.
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Auth., 107 AD3d 1565, 1567 [4th Dept 2013]). W have considered the
remai ni ng contention of defendant and conclude that it is wthout
nerit.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Henry J.
Nowak, Jr., J.), entered January 12, 2017. The order, inter alia,
granted the notion of plaintiff for partial sunmary judgnment on the
issue of liability on his Labor Law 8 240 (1) claimand deni ed those
parts of the cross notion of defendants for summary judgnent with
respect to the section 240 (1) claimand the section 241 (6) claim
insofar as the latter is based on violations of 12 NYCRR 23-6.1 (d)
and 23-8.1 (f) (6).

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting that part of the cross
motion with respect to the Labor Law 8 241 (6) claiminsofar as it is
based on an alleged violation of 12 NYCRR 23-6.1 (d) and di sm ssing
the claimto that extent, and as nodified the order is affirmed
wi t hout costs.

Menorandum In this Labor Law action, plaintiff noved for
partial summary judgnent on the issue of liability on his Labor Law
8 240 (1) claim and defendants cross-noved for summary judgnent
di sm ssing the conplaint. Suprene Court granted plaintiff’s notion
and granted defendants’ cross notion in part, denying those parts of
the cross notion with respect to the section 240 (1) claimand the
section 241 (6) claiminsofar as the latter is based on the violation
of Industrial Code (12 NYCRR) sections 23-6.1 (d) and 23-8.1 (f) (6).
As a prelimnary natter, we note that plaintiff noved to dismiss this
appeal as noot, and we denied the notion with leave to renew it at

oral argunment of the appeal. To the extent that plaintiff did in fact
renew the notion at oral argunent, we deny it unconditionally and
address the substantive | egal issues presented by the appeal. W

conclude that the court erred in denying that part of the cross notion
concerning 12 NYCRR 23-6.1 (d), and we therefore nodify the order
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accordingly.

Plaintiff was injured while attenpting to nove a bundl e of steel
rebar to another |ocation on the subject construction site. According
to plaintiff, the rebar had to be noved by stacking it and then tying
around the resulting bundle a nylon strap, which is also known as a
“choker.” The choker is then attached to a steel hook, which is in
turn attached to a main crane hook. The bundle is then raised by a
crane and is guided by a worker on the ground who comruni cates with
t he crane operator via a two-way radio. At the tine of the accident,
plaintiff and his foreman had al ready rigged chokers around the rebar,
and plaintiff was using the radio to comrunicate with the tower crane
operator and to direct the rebar’s placenent. Wile the |oad was in
the air, it fell and struck plaintiff’s head.

It is well established that the proponent of a summary judgnent
notion nust make a prinma facie showing of entitlenent to judgnment as a
matter of law, tendering sufficient evidence in adm ssible formto
denonstrate the absence of any material issues of fact (see Alvarez v
Prospect Hosp., 68 Ny2d 320, 324 [1986]). Here, the three wtness
statenents subnmitted by plaintiff were unsworn and therefore not in
adm ssible form and the court should not have considered themin
determ ning whether plaintiff nmet his initial burden of proof (see
Grasso v Angeram, 79 Ny2d 813, 814-815 [1991]; Guanopatin v Fl ushing
Acqui sition Hol dings, LLC, 127 AD3d 812, 812-813 [2d Dept 2015]).

We nonet hel ess conclude, contrary to defendants’ contention, that
the court properly granted plaintiff’'s notion with respect to Labor
Law 8§ 240 (1). To recover under section 240 (1) for injuries
sustained in a falling object case, a plaintiff nust establish “both
(1) that the object was being hoisted or secured, or that it required
securing for the purposes of the undertaking, and (2) that the object
fell because of the absence or inadequacy of a safety device to guard
against a risk involving the application of the force of gravity over
a physically significant elevation differential” (Floyd v New York
State Thruway Auth., 125 AD3d 1456, 1457 [4th Dept 2015] [internal
guotation marks omtted]; see Narducci v Manhasset Bay Assocs., 96
NY2d 259, 267-268 [2001]). Here, we conclude that plaintiff
est abl i shed those factors and therefore net his burden on his notion.
W note, in particular, that the deposition testinony and two W tness
affidavits tendered by plaintiff established “that any safety devices
in fact used[, i.e., the chokers] ‘failed in [their] core objective of
preventing the [rebar] fromfalling,’” ” and that such failure was a
proxi mate cause of the accident (Jock v Landmark Heal t hcare
Facilities, LLC, 62 AD3d 1070, 1073 [3d Dept 2009]; see Brown v VJB
Constr. Corp., 50 AD3d 373, 377 [1lst Dept 2008]). In opposition,
defendants failed to raise a material issue of fact inasnmuch as the
opi nions of their expert were conclusory (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562 [1980]; G ccarelli v Cotira, Inc.,
24 AD3d 1276, 1277 [4th Dept 2005]).

Contrary to defendants’ further contention, plaintiff’s actions
were not the sole proximate cause of his injuries. “[Where a
plaintiff's own actions are the sole proxi nate cause of the accident,
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there can be no liability” (Cahill v Triborough Bridge & Tunnel Auth.,
4 NY3d 35, 39 [2004]). To establish their “sole proxinate cause”

t heory, defendants were required to present “sone evidence that the
devi ce furni shed was adequate and properly placed and that the conduct
of the plaintiff [was] the sole proximte cause of his . . . injuries”
(Ball v Cascade Tissue Goup—-N. Y., Inc., 36 AD3d 1187, 1188 [3d Dept
2007]). Here, the record establishes that plaintiff was not alone in
rigging the rebar bundle and transporting it to a different area of
the construction site, and thus plaintiff’s conduct could not be the
sol e proxi mate cause of his injuries. W therefore conclude that
plaintiff’s action in participating in the rigging process raises, at
nost, an issue concerning his conparative negligence, which is not an
avai | abl e defense under Labor Law 8 240 (1) (see Signs v Crawford, 109
AD3d 1169, 1170 [4th Dept 2013]).

We further conclude that the court properly denied that part of
defendants’ cross notion with respect to the Labor Law 8§ 241 (6) claim
insofar as it is based on the alleged violation of 12 NYCRR 23-8.1 (f)
(6). That regul ation provides that “[n]obile cranes, tower cranes and
derricks shall not hoist or carry any |oad over and above any person
except as otherwi se provided in this Part” (id.). 1In our view, there
are triable issues of fact whether that regulation was violated, i.e.,
whet her the rebar was above plaintiff while it was being noved by the
tower crane and, if so, whether such placenment was a proxi mate cause
of the accident (see generally Gay v Balling Constr. Co., 239 AD2d
913, 914 [4th Dept 1997]).

We agree with defendants, however, that the court erred in
denying that part of their cross notion with respect to the all eged
violation of 12 NYCRR 23-6.1 (d). That regulation “cannot serve as
the basis for Labor Law 8 241 (6) liability because the [tower] crane
used by . . . plaintiff is specifically exenpt fromthe mandate” of
the regul ation (Locicero v Princeton Restoration, Inc., 25 AD3d 664,
666 [2d Dept 2006]; see 12 NYCRR 23-6.1 [a]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froman order of the Famly Court, Oswego County (Thonas
Benedetto, R ), entered July 12, 2016 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner sole |egal custody of the subject child.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
wi t hout costs.

Sanme nenorandum as in Matter of Mntal bano v Babcock ([appeal No.
2] _ AD3d __ [Nov. 17, 2017]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an anmended order of the Famly Court, Gswego County
(Thomas Benedetto, R ), entered July 29, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The anended order, anong ot her things,
awar ded petitioner sole |legal custody of the subject child.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner nother comrenced this proceeding all eging
that respondent father took the parties’ son on a boat ride in
violation of an order requiring that his visitation with the child be
supervised. In her petition, the nother requested that she be awarded
sole | egal custody of the child. Follow ng fact-finding and
di spositional hearings, Famly Court issued an order and anended order
that, inter alia, nodified the prior order of custody and visitation
to grant the nother sole I egal custody and to provide that the
father’s visitation would take place through a particul ar agency. At
the outset, we dismiss the father’s appeal fromthe order in appea
No. 1 because that order was superseded by the anended order in appea
No. 2 (see Matter of Tuttle v Mateo [appeal No. 3], 121 AD3d 1602,
1603 [4th Dept 2014]).

The father contends that the court erred in failing to conduct a
Li ncoln hearing with the child, who was 13 years old at the tinme of
the fact-finding and di spositional hearings. That contention is not
preserved for our review because the father did not request a Lincoln
hearing (see Matter of O ufsen v Plumrer, 105 AD3d 1418, 1419 [4th
Dept 2013]). In any event, we conclude that the court did not abuse
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its discretion in failing to conduct such a hearing, inasnuch as the
Attorney for the Child provided the court with sufficient information
concerning the child s wishes, i.e., that the child was in favor of
the nother’s petition (see Matter of Pfalzer v Pfalzer, 150 AD3d 1705,
1706 [4th Dept 2017], |v denied 29 NY3d 918 [2017]; cf. Matter of
Noble v Brown, 137 AD3d 1714, 1714-1715 [4th Dept 2016]; see generally
Matter of Walters v Francisco, 63 AD3d 1610, 1611 [4th Dept 2009]).

W reject the father’s further contention that the court erred in
permtting the nother to testify to out-of-court statenments nade by
the child. Such statenents, if corroborated, are adm ssible in
custody and visitation proceedings that are “based in part upon
al l egations of abuse or neglect” (Matter of Cobane v Cobane, 57 AD3d
1320, 1321 [3d Dept 2008], |v denied 12 NY3d 706 [2009]; see Famly C
Act 8§ 1046 [a] [vi]; Matter of Ham lton v Anderson, 143 AD3d 1086,
1087 [3d Dept 2016]; Matter of East v Gles, 134 AD3d 1409, 1410-1411
[4th Dept 2015]). Here, the nother’s petition included a screenshot
of a Facebook post in which the father stated that the child hinself
had operated the boat for the first tinme, and had raced anot her boat
at 70 mles per hour. W conclude that the father’s all eged conduct
inallowng a 13-year-old child with no prior experience to operate a
boat in that manner “woul d support a finding of neglect” (Matter of
Bernthon v Mattioli, 34 AD3d 1165, 1166 [3d Dept 2006]; see generally
§ 1012 [f] [i] [B]), and that the child s statements about the
i nci dent were corroborated by the screenshot (see Matter of MIdred
SSG v Mark G, 62 AD3d 460, 462 [1st Dept 2009]), which was properly
admtted in evidence at the fact-finding hearing based on the nother’s
testinmony that it accurately represented the father’s Facebook page on
the date in question and that she had communi cated with the father
t hrough his Facebook page in the past (see Matter of Rutland v
O Brien, 143 AD3d 1060, 1062 [3d Dept 2016]; see generally People v
Price, 29 NY3d 472, 478-480 [2017]).

W also reject the father’s contention that the court erred in
failing to set a nore specific schedule for his supervised visitation
(cf. Matter of Ordona v Cothern, 126 AD3d 1544, 1545-1546 [4th Dept
2015]). In its decision, the court stated that it intended that the
father receive visitation conparable in “frequency and duration” to
his visitation under the prior order, “subject to the availability of”
t he supervising agency. W conclude that the court thereby satisfied
its obligation to set a visitation schedul e even though it did not
specify the days of the week or tines of day that visitation would
occur (see Matter of lzrael J. [Lindsay F.], 149 AD3d 630, 630 [ 1st
Dept 2017]; Matter of Alan U v Mandy V., 146 AD3d 1186, 1189 [3d Dept
2017]; see generally Matter of Vieira v Huff, 83 AD3d 1520, 1521 [4th
Dept 2011]).

We further conclude that there is a sound and substantial basis
in the record for the court’s award of sole |legal custody to the
not her (see Matter of Terramggi v Tarolli, 151 AD3d 1670, 1671 [4th
Dept 2017]). The record establishes that joint custody was no | onger
feasible in view of the parties’ inability to communicate (see Mtter
of Smth v O Donnell, 107 AD3d 1311, 1313 [3d Dept 2013]; see
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generally Matter of Ladd v Krupp, 136 AD3d 1391, 1392 [4th Dept
2016]), and that an award of sole custody to the nother was in the
child s best interests (see generally Matter of Gorton v | nman, 147
AD3d 1537, 1538-1539 [4th Dept 2017]). Even assum ng, arguendo, that
the court did not set forth sufficient findings with respect to the
best interests of the child, we conclude that reversal is not thereby
warranted i nasmuch as the record is adequate for us to nmake a best
interests determnation, and it supports the result reached by the
court (see generally Matter of Howell v Lovell, 103 AD3d 1229, 1231
[4th Dept 2013]).

We have considered the father’s remmining contentions and
conclude that they do not warrant reversal or nodification of the
anmended order

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 19, 2016. The order granted
defendant’s notion for sunmary judgnment dism ssing the anended
conplaint, denied plaintiff’s notion to conpel disclosure and deni ed
defendant’s cross notion for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the | aw by denying defendant’s notion in part
and reinstating the breach of contract cause of action and as nodified
the order is affirmed wi thout costs.

Menmorandum  As we have noted in prior appeals, plaintiff
comenced this action seeking paynent based on a perfornmance contract
pursuant to which plaintiff managed a wastewater treatnment plant on
defendant’s behalf. Suprenme Court (Curran, J.) previously granted in
part defendant’s notion to dism ss the anended conpl aint by di sm ssing
in part the causes of action for a breach of contract and an account
stated and, on a prior appeal, this Court nodified that order by
denying the notion in its entirety and reinstating those causes of
action in their entirety (Mcro-Link, LLC v Town of Amherst, 73 AD3d
1426 [4th Dept 2010]). Additional notion practice ensued.

In two subsequent, consolidated appeals, we addressed an order in
whi ch Suprene Court (Mchalek, J.), inter alia, denied that part of
plaintiff’s amended notion for summary judgnment on the causes of
action for a breach of contract and an account stated, denied
defendant’s notion for sunmary judgnent dism ssing the anended
conplaint “as noot,” denied that part of plaintiff’s anmended noti on
for summary judgnment dism ssing the counterclaimon the ground of
defendant’s | ack of |egal capacity to sue, and awarded defendant
summary judgnent on the nerits of its counterclai mbased upon its
evidentiary determ nation that defendant had overpaid plaintiff on the
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contract (Mcro-Link, LLC v Town of Amherst, 109 AD3d 1130 [4th Dept
2013] [Mcro-Link I'l1]; Mcro-Link, LLC v Town of Amherst, 109 AD3d
1132 [4th Dept 2013] [Mcro-Link I'l11]). Initially, we dismssed the
appeal fromthat part of the order in appeal No. 1 that “concern[ed]
the counterclaint because it was subsuned in the judgnent entered on
the counterclaimin appeal No. 2, i.e., Mcro-Link Ill (Mcro-Link II
109 AD3d at 1131). We concluded that the court properly denied that
part of plaintiff’s amended notion for summary judgnent on two of its
causes of action, but that the court should have granted that part of
plaintiff’s amended notion for sunmary judgnment di sm ssing the

count ercl ai m because defendant | acked the | egal capacity to assert
that counterclaim (Mcro-Link I, 109 AD3d at 1131-1132). In our
ordering paragraph in appeal No. 1, we wote that the “appeal fromthe
order insofar as it concerns the counterclaimis unaninously dism ssed
and the order is otherwise affirnmed without costs” (id. at 1131). W
t hus vacated the noney judgnment in appeal No. 2, directing that “the

j udgnment so appeal ed fromis unani nously vacated w thout costs, and
the order entered February 8, 2012 is nodified on the |law by granting
plaintiff’s amended notion in part and di sm ssing the counterclaint
(Mcro-Link I'l'l, 109 AD3d at 1132).

Fol |l owi ng our decisions in Mcro-Link Il and Mcro-Link 111
def endant noved for sunmmary judgnent dism ssing the anended conpl ai nt
and, in the alternative, limting the amount of interest. Defendant
contended, inter alia, that the court’s prior evidentiary
determ nation on the counterclaim i.e., that defendant had overpaid
plaintiff, was the |aw of the case because this Court’s 2013 deci sion
did not explicitly overrule that factual finding when it “otherw se
affirmed” the order. Plaintiff thereafter noved to conpel disclosure
of, inter alia, the results of a forensic accountant’s audit and to
stay determ nation of defendant’s sunmary judgnent notion pending that
di scovery. Defendant then cross-noved for a protective order,
contendi ng that the disclosure sought by plaintiff was precluded by a
2009 decision (Curran, J.) granting defendant’s notion for a
protective order. Al though no order inplenenting the 2009 deci sion
had ever been entered, defendant contended that the notion underlying
t hat deci si on had not been abandoned and that the 2009 deci sion
constituted the aw of the case. Suprene Court (\Valker, A J.),
grant ed defendant’s notion for summary judgnent di sm ssing the anended
conplaint, denied plaintiff’s nmotion to conpel disclosure and deni ed
defendant’s cross notion for a protective order.

W agree with plaintiff that the court erred in awarding
def endant summary judgnent di sm ssing the breach of contract cause of
action, and we therefore nodify the order accordingly. Contrary to
defendant’s contention, the court’s prior evidentiary determ nation
concerning the counterclaimis not the |law of the case and has no

preclusive effect. “An appellate court’s resolution of an issue on a
prior appeal constitutes the |aw of the case and is binding on . . .
Suprene Court, as well as on the appellate court . . . ‘[T]he “law o

the case” operates to foreclose re-exam nation of [the] question
absent a show ng of subsequent evidence or change of law " (J-Mar
Serv. Cr., Inc. v Mahoney, Connor & Hussey, 45 AD3d 809, 809 [2d Dept
2007]). Nevertheless, “where a court has vacated an earlier order,
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the doctrine of . . . law of the case no |onger applies . . . |ndeed,
‘a vacated judgnment has no preclusive force either as a matter of
collateral or direct estoppel or as a matter of the |law of the case’
(Schwartz v Chan, 142 F Supp 2d 325, 330 [ED Ny 2001], citing, inter
alia, Johnson v Board of Educ., 457 US 52, 53-54 [1982]; see Universal
City Studios, Inc. v Nintendo Co., Ltd., 578 F Supp 911, 919 [SD NY
1983], affd 746 F2d 112 [2d Cr 1984]; see also Cty of New York v
State of New York, 284 AD2d 255, 255-256 [1lst Dept 2001]). Wile this
Court may have “otherw se affirned” the order insofar as it concerned
the issues unrelated to the counterclaim we dism ssed the appeal from
that part of the order concerning the counterclaimand vacated the
judgment. That necessarily means that any determinations related to
the counterclai mwere not enconpassed by the “otherwi se affirned”

| anguage related to the order (cf. Dune Deck Omners Corp. v JJ &P
Assoc. Corp., 71 AD3d 1075, 1076 [2d Dept 2010]; J-Mar Serv. Cir.

I nc., 45 AD3d at 809-810).

”

Even assum ng, arguendo, that defendant net its initial burden of
establishing its entitlenent to judgnent as a matter of law with
respect to the breach of contract cause of action, we concl ude that
plaintiff raised triable issues of fact whether defendant breached the
contract when it refused to pay plaintiff on the invoices submtted.
We thus do not address plaintiff’s remaining contentions concerning
t hat cause of action.

We agree with defendant, however, that the court properly awarded
def endant summary judgnent dism ssing the account stated and unj ust
enrichment causes of action. “ ‘An account stated represents an
agreenent between the parties reflecting an anount due on a prior
transaction . . . An essential elenent of an account stated is an
agreenent with respect to the anmount of the bal ance due’ . . . Thus,
‘Iw] here either no account has been presented or there is any dispute
regardi ng the correctness of the account, the cause of action fails’
(Seneca Pipe & Paving Co., Inc. v South Seneca Cent. Sch. Dist., 83
AD3d 1540, 1541-1542 [4th Dept 2011]; see Mcro-Link I1, 109 AD3d at
1131). Defendant established as a matter of law that it disputed the
correctness of the account, and plaintiff failed to raise a triable
issue of fact. Under the circunstances of this case, the fact that
def endant did not voice its dispute with every subsequent invoice does
not require denial of the notion. “ ‘Wether a bill has been held
wi t hout objection for a period of tinme sufficient to give rise to an
i nference of assent, in light of all the circunstances presented, is
ordinarily a question of fact, and becones a question of lawonly in
t hose cases where only one inference is rationally possible ”
(Schwerzmann & Wse, P.C. v Town of Hounsfield [appeal No. 2], 126
AD3d 1483, 1484 [4th Dept 2015]). In our view, there is only one
inference rationally possible fromthe parties’ |ongstanding course of
conduct as well as defendant’s resolution directing its enpl oyees not
to process the invoices or nmake any paynents thereon. Plaintiff
subnmitted nothing that would raise any triable issue of fact on the
i ssue “whet her defendant’s silence upon receiving the bills my be
construed as acceptance of the anmount due” (id. at 1485).

”

Wth respect to the unjust enrichnent cause of action, defendant
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met its initial burden of proving the existence of a valid contract,
and plaintiff failed to raise a triable issue of fact. *“ ‘The

exi stence of a valid and enforceable witten contract governing a
particul ar subject matter precludes recovery in quasi-contract or
unjust enrichment for occurrences or transactions arising out of the
same nmatter’ ” (Auble v Doyle, 38 AD3d 1264, 1266 [4th Dept 2007]; see
Gol dman v Metropolitan Life Ins. Co., 5 Ny3d 561, 572 [2005]; see
generally Cark-Fitzpatrick, Inc. v Long Is. RR Co., 70 Ny2d 382,
388-389 [1987]).

Plaintiff further contends that the court erred in refusing to
stay determ nation of the notion pendi ng additional discovery (see
CPLR 3212 [f]). The discovery sought by plaintiff was relevant only
to the breach of contract cause of action and, inasnuch as we are
determning that the court erred in awardi ng def endant summary
j udgnment on that cause of action, we do not address the nmerits of
plaintiff’s contention concerning the stay.

Wth respect to the court’s denial of plaintiff’'s notion to
conpel disclosure, plaintiff contends that the court erred in relying
on a 2009 decision, which granted defendant’s notion for a protective
order based upon the court’s determi nation that a forensic account ant
and his firmwere retained solely and exclusively for litigation
pursuant to CPLR 3101 (d) (2). Inasnmuch as defendant never submtted
an order related to the 2009 decision, plaintiff contends that
defendant’s underlying notion for a protective order nust “be deened .

abandon[ed]” (22 NYCRR 202.48 [b]). As aresult, plaintiff
contends that the 2009 decision cannot serve as the |law of the case
and that the court erred in denying its notion to conpel.

Even if the notion for a protective order was not abandoned and
t he 2009 decision constituted the | aw of the case (see Forbush v
For bush, 115 AD2d 335, 336 [4th Dept 1985], appeal dism ssed 67 Nyad
756 [1986]), it is nevertheless well settled that “ ‘this Court is not
bound by the doctrine of |aw of the case, and may nmake its own
determ nations’ ” whether the information is privileged under CPLR
3101 (d) (2) because the doctrine does not prohibit our review of an
unappeal ed subordi nate court’s decision (Snalley v Harl ey-Davi dson
Mot or Co. Goup LLC, 134 AD3d 1490, 1492 [4th Dept 2015]; see Town of
Angelica v Smith, 89 AD3d 1547, 1549-1550 [4th Dept 2011]; see
generally Martin v Gty of Cohoes, 37 Ny2d 162, 165 [1975], rearg
deni ed 37 Ny2d 817 [1975]).

Wth respect to the nmerits of the contention, plaintiff contends
that the materials related to the forensic accountant and his firmare
di scover abl e because they were not “prepared in anticipation of
litigation” (CPLR 3101 [d] [2]), i.e., the forensic accountant was not
hired “solely” or “exclusively” for litigation purposes. W reject
that contention. “[T]o fall within the conditional privilege of CPLR
3101 (subd [d], par 2), the material sought nmust be prepared solely in
anticipation of litigation . . . ‘M xed purpose reports are not exenpt
from di scl osure under CPLR 3101 (subd [d], par 2)' " (Zanpatori v
United Parcel Serv., 94 AD2d 974, 975 [4th Dept 1983]; see Tenebruso v
Toys ‘R Us—NYTEX, 256 AD2d 1236, 1237-1238 [4th Dept 1998]). “Wen a
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party clainms that particular records or docunents are exenpt or imrune
fromdisclosure, the burden is on the party asserting such imunity .
. . This burden is inposed because of the strong policy in favor of
full disclosure” (Central Buffalo Project Corp. v Rainbow Sal ads, 140
AD2d 943, 944 [4th Dept 1988], citing Kounmp v Smth, 25 NYy2d 287, 294
[1969]), and it “ ‘cannot be satisfied wth wholly conclusory

all egations’ ” (Madison Mut. Ins. Co. v Expert Chimey Servs., Inc.,
103 AD3d 995, 996 [3d Dept 2013]). Rather, “[s]uch burden is net ‘by
identifying the particular material with respect to which the
privilege is asserted and establishing with specificity that the

mat eri al was prepared exclusively in anticipation of litigation ”
(Ligoure v City of New York, 128 AD3d 1027, 1028 [2d Dept 2015]).

We concl ude that defendant met its burden of establishing that
the forensic accountant and his firmwere retained in anticipation of
litigation. Although we concluded in Mcro-Link Il and Mcro-Link |1
t hat defendant’s Town Board did not resolve to commence a counterclaim
until years after plaintiff comenced its action, the Town Board had
begun di scussing possible litigation on the contract with plaintiff
wel | before the accountant was retained, as a result of a State
Conmptroller’s report suggesting that plaintiff had been overpai d.

Contrary to plaintiff’s final contentions, the forensic
accountant’s materials do not constitute a “ ‘mxed file subject to
di scl osure” (Commerce & Indus. Ins. Co. v Laufer Vision Wrld, 225
AD2d 313, 314 [1st Dept 1996]), and plaintiff has “failed to establish
that [it] had a substantial need for the [materials] . . . and could
not, w thout undue hardship, obtain the substantial equivalent of the
[material s] by other neans” (Daniels v Arnstrong, 42 AD3d 558, 558 [2d
Dept 2007]; cf. Litvinov v Hodson, 74 AD3d 1884, 1886 [4th Dept
2010]). Indeed, plaintiff may hire its own forensic accountant to
obtain the infornmation sought.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County
(Christopher J. Burns, J.), entered July 6, 2016. The order granted
the notion of plaintiff for, inter alia, sunmary judgnment di sm ssing
the affirmative defense of cul pable conduct on the part of plaintiff’s
decedent, and denied the cross notion of defendants for sunmary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying that part of plaintiff’'s
notion with respect to the affirmative defense of cul pabl e conduct on
the part of plaintiff’'s son and reinstating that defense, and as
nodi fied the order is affirmed wthout costs.

Menorandum Plaintiff commenced this action seeking damages for
the death of her son, who was a passenger in a pickup truck operated
by defendants’ son that went off the road and struck a tree, causing
the death of both occupants. Plaintiff noved for, inter alia, sunmary
j udgment dismissing the affirmative defense of cul pable conduct on the
part of her son. Defendants cross-noved for summary judgnent
di sm ssing the conplaint on the ground that the accident occurred
during an “illegal street race” in which plaintiff’s son participated,
that his death was the direct result of his own serious violation of
the law, and that recovery on his behalf was therefore precluded as a
matter of public policy under the rule of Barker v Kallash (63 Ny2d 19
[ 1984] ) and Manning v Brown (91 Ny2d 116 [1997]). |In the alternative,
def endant s sought summary judgnent on the issue whether plaintiff’s
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son had been conparatively negligent. Supreme Court granted
plaintiff’s notion and deni ed defendants’ cross notion, and defendants
appeal .

We agree with defendants that the Barker/Manning rule may apply
to a high-speed street race between notor vehicles, i.e., “a drag race
as that termis comonly understood” (People v Senisi, 196 AD2d 376,
381 [2d Dept 1994]; see Hathaway v Eastman, 122 AD3d 964, 965-967 [ 3d
Dept 2014], |v denied 25 NY3d 904 [2015]; La Page v Smth, 166 AD2d
831, 832-833 [3d Dept 1990], Iv denied 78 Ny2d 855 [1991]; see
generally Finn v Mdrgan, 46 AD2d 229, 231-232 [4th Dept 1974]), even
if the participants did not plan a particular race course and the
incident thus did not qualify as a “speed contest” wi thin the neaning
of Vehicle and Traffic Law 8 1182 (a) (1) (see People v Gund, 14 Ny2d
32, 34 [1964]). The record here, however, supports conflicting
inferences with respect to whether defendants’ son was engaged in a
race with other pickup truck drivers (see O Connor v Kuzm cki, 14 AD3d
498, 498 [2d Dept 2005]; Merlini v Kaperonis, 179 AD2d 556, 556-557
[ 1st Dept 1992]) and, if so, whether plaintiff’s son was a “wlling
participant” in the race (Manning, 91 NY2d at 120; see Prough v
A nstead, 210 AD2d 603, 603-604 [3d Dept 1994]; cf. Hathaway, 122 AD3d
at 966). Thus, the applicability of the Barker/Manning rule is an
i ssue of fact (see generally Pfeffer v Pernick, 268 AD2d 262, 263 [ 1st
Dept 2000]). In addition, there are issues of fact with respect to
the all eged conparative negligence of plaintiff’s son in choosing to
ride with defendants’ son, in view of evidence that defendants’ son
was under the influence of alcohol and had said that he intended to
“chase . . . down” the other trucks (see Strychal ski v Dailey, 65 AD3d
546, 547 [2d Dept 2009]; Posner v Hendler, 302 AD2d 509, 509 [2d Dept
2003]; cf. Stickney v Alleca, 52 AD3d 1214, 1215-1216 [4th Dept
2008]). W therefore conclude that the court properly denied
def endants’ cross notion but erred in granting that part of
plaintiff’s notion with respect to the cul pabl e conduct defense, and
we nodify the order accordingly.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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DO NG BUSI NESS AS THE RI DGE NY RECREATI ON & CAMPI NG
TOAN OF LEROY AND TOAN OF LEROY ZONI NG BOARD OF APPEALS,
CONSI STI NG OF DEBBI JACKET, CHARLES VAN BUSKI RK,

MARTY BRODI E, CARL SEABURG, TOM SPADARO AND KEN

MATTI NGLY, DEFENDANTS- RESPONDENTS- RESPONDENTS.

(ACTION NO. 1.)

TOWN OF LEROY, PLAI NTI FF,
\%

FROST RI DGE CAMPGROUND, LLC AND THE BARN
GRILL, LLC, DEFENDANTS.

(ACTION NO. 2.)

DAVI D CLEERE, MARNY CLEERE, W SCOTT COLLI NS

AND BETSY COLLINS, PLAI NTI FFS- PETI TI ONERS- APPELLANTS,

Vv

FROST RI DGE CAMPGROUND, LLC, | NDI VI DUALLY AND
DO NG BUSI NESS AS THE RI DGE NY RECREATI ON &

CAMPI NG, GREGORY LUETTI CKE- ARCHBELL, | NDI VI DUALLY
AND DOl NG BUSI NESS AS THE RI DGE NY, DAVI D

LUETTI CKE- ARCHBELL, | NDI VI DUALLY AND DO NG BUSI NESS
AS THE RI DGE NY RECREATI ON & CAMPI NG TOWN OF

LEROY AND TOWN OF LEROY ZONI NG BOARD OF APPEALS,
DEFENDANTS- RESPONDENTS- RESPONDENTS.

(ACTION NO. 3.)

THE ZOGHLI N GROUP, PLLC, ROCHESTER (M NDY L. ZOGHLIN OF COUNSEL), FOR
PLAI NTI FFS- PETI TI ONERS- APPELLANTS.

DI MATTEO & ROACH, ATTORNEYS AT LAW WARSAW (DAVID M ROACH OF
COUNSEL), FOR DEFENDANT- RESPONDENT- RESPONDENT FROST RI DGE CAMPGROUND,
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LLC, | NDI VI DUALLY AND DO NG BUSI NESS AS THE RI DGE NY RECREATI ON &
CAVPI NG

THE WHI TI NG LAWFIRM LEROY (REID A WHI TI NG OF COUNSEL), FOR
DEFENDANT- RESPONDENT- RESPONDENT AND PLAI NTI FF TOAWN OF LEROY.

DADD, NELSON, W LKINSON & WJJCI K, ATTICA (JAMES M WJJClI K OF COUNSEL),
FOR DEFENDANT- RESPONDENT- RESPONDENT TOWN OF LEROY ZONI NG BOARD OF
APPEALS, CONSI STI NG OF DEBBI JACKET, CHARLES VAN BUSKI RK, MARTY
BRODI E, CARL SEABURG, TOM SPADARO AND KEN MATTI NGLY.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Cenesee County (Emlio L. Col aiacovo, J.), entered
Novenber 9, 2016 in these consolidated, hybrid declaratory judgnent
actions/CPLR article 78 proceedings. The judgnent, inter alia,

di sm ssed the anmended conplaint/petition in action No. 1 and the
conplaint/petition in action No. 3.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n these consolidated, hybrid declaratory judgnent
actions/CPLR article 78 proceedings, plaintiffs-petitioners David
Cleere, Marny Cleere, W Scott Collins, and Betsy Collins
(petitioners) appeal froma judgnent that, inter alia, dismssed their
anmended conpl aint/petition in action No. 1 and conplaint/petition in
action No. 3 seeking to annul the determ nation of defendant-
respondent Town of LeRoy Zoning Board of Appeals (ZBA) that, inter
alia, the use of property at issue was a preexisting nonconform ng
use. We affirm

Def endant -r espondent Frost Ri dge Canpground, LLC, individually
and doi ng busi ness as The Ridge NY Recreation & Canping (Frost R dge),
owns a parcel of land (Property) that has functioned as a canpsite and
provi der of recreational activities since the 1950s. |In 2010, Frost
Ri dge began selling tickets for adm ssion to concerts hosted on the
Property as part of its summer concert series. 1In 2013, Frost R dge
applied for a special use permt to continue the performance of those
concerts on the Property, but the ZBA determ ned that no special use
permt was necessary. Thereafter, petitioners conmenced a declaratory
judgnent action in action No. 1 seeking, inter alia, to annul that
determination. In April 2015, Suprene Court converted action No. 1
into a CPLR article 78 proceeding, annulled the ZBA s determ nation
for lack of public notice, and remtted the matter to the ZBA for a
public hearing. Upon remttal to the ZBA, Frost Ridge did not apply
for a special use pernmt, but instead sought an interpretation of
certain provisions of the Code of the Town of LeRoy (Code) of
def endant - respondent Town of LeRoy (Town) pertaining to the Property.
In particular, Frost Ri dge asked, inter alia, whether canping and
attendant recreational activities, including live and recorded
anplified nusic and limted food service, constituted a preexisting
nonconf orm ng use under section 165-13 of the Code. After a hearing,
the ZBA issued a determnation in which it answered that question in
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the affirmative. Thereafter, petitioners commenced the hybrid
action/proceeding in action No. 3, seeking to annul that determ nation
as arbitrary and capricious, made in violation of the |law, and not
based on substantial evidence. Petitioners also anended the
conplaint/petition in action No. 1, and sought a declaratory judgnent,
injunctive relief and nonetary danages in both actions/proceedi ngs.

As a prelimnary natter, the contentions that petitioners raise
on appeal relate only to those causes of action in the nature of a
CPLR article 78 proceedi ng, and they have thereby abandoned on appea
any contentions related to their causes of action seeking relief in
the nature of a declaratory judgnent, injunctive relief, or nonetary
damages (see generally G esinski v Town of Aurora, 202 AD2d 984, 984
[4th Dept 1994]). Furthernore, the Town, which is the sole plaintiff
in action No. 2 in addition to being a defendant-respondent in action
Nos. 1 and 3, did not file a notice of appeal and thus the contentions
raised as an appellant in its respondent’s brief are not properly
before us (see Taub v Schon, 148 AD3d 1202, 1203 [2d Dept 2017]).

Petitioners contend that the ZBA's determ nation was arbitrary
and capricious because the ZBA refused to follow its own precedent and
did not explain its reasons for failing to do so. W reject that
contention. In 1998, the ZBA interpreted the Code to provide that a
preexi sting nonconform ng use of land as a canpsite runs with the | and
pursuant to section 165-13, notw thstandi ng section 165-39 (B), which
requires that an existing canpsite of record be brought into
conpliance wth the Code upon being sold. Contrary to petitioners’
contention, the ZBA's determ nation is consistent with that precedent
(see Matter of Buffalo Teachers Fedn., Inc. v New York State Pub.

Enpl. Relations Bd., 153 AD3d 1643, 1645 [4th Dept 2017]).

Petitioners also contend that the ZBA' s determ nation was
arbitrary and capricious, |lacked a rational basis, and was not based
on substantial evidence inasnmuch as the use of the Property to host
commercial concerts was not a preexisting nonconform ng use. W
reject that contention. It is well settled that a determ nation by a
ZBA “nust be sustained if it has a rational basis and is supported by
substantial evidence” (Matter of Toys “R’ Us v Silva, 89 Ny2d 411, 419
[ 1996] ; see Matter of Bounds v Village of difton Springs Zoning Bd.
of Appeals, 137 AD3d 1759, 1760 [4th Dept 2016]). “A record contains
substantial evidence to support an adm nistrative determ nati on when
reasonabl e m nds coul d adequately accept the conclusion or ultimte
fact based on the relevant proof” (Bounds, 137 AD3d at 1760 [i nternal
guotation marks omtted]). Where there is conflicting evidence, it is
the role of the admi nistrative agency to weigh the evidence and nmake a
choice, and the courts will not reject a choice based on substantia
evi dence (see id.).

“A use of property that existed before the enactnent of a zoning
restriction that prohibits the use is a | egal nonconforning use”
(Matter of Tavano v Zoning Bd. of Appeals of the Town of Patterson,
149 AD3d 755, 756 [2d Dept 2017] [internal quotation marks omtted];
see Toys “R" Us, 89 Ny2d at 417). “The nature and extent of a
preexi sting nonconform ng use generally will determ ne the anount of
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protection accorded that use under a zoning ordi nance” (Mtter of
Rudol f Steiner Fellowship Found. v De Luccia, 90 Ny2d 453, 458

[1997]). “All zoning cases are by their nature fact specific, and as
a |leading authority recognizes, the right to a nonconform ng use nust
necessarily be decided ‘on a case-by-case basis’ ” (Toys “R' Us, 89

NY2d at 422). Here, there was substantial evidence that the Property
was used for recreational activities and as a canpsite prior to the
adoption of the zoning ordinance. That evidence included the
affidavit of a former enpl oyee of Frost Ri dge’ s predecessor, who
averred that the Property had been used for skiing and ot her
recreational purposes since the 1950s. He averred that he began

wor king there in the 1960s and observed nunerous recreationa
activities on the Property, including winter sports, live nusic, and
canpsite rental s

Furthernore, we conclude that the ZBA rationally interpreted the
term*“canpsite” as used in the Code as enconpassi ng recreationa
activities including live nmusic in determning that the use of the
Property was a preexi sting nonconform ng use. Were, as here, a
zoni ng ordinance permts the ZBAto interpret its requirenments (see
Code 8§ 165-46 [B] [2]), “specific application of a termof the
ordi nance to a particular property is . . . governed by the [ZBA s]
interpretation, unless unreasonable or irrational” (Matter of Frishman
v Schmi dt, 61 Ny2d 823, 825 [1984]; see Bounds, 137 AD3d at 1760).

The Code contains no definition of “canpsite” or any enuneration of
what activities are permtted there. The ordinance does, however,
require that any |large canpsite “provide a common open area suitable
for recreation and play purposes” (8 165-39 [C] [8]), and thus
expressly contenplates that a canpsite is a place for recreation.

Al t hough the kind of recreation is open to interpretation, it is
rational in our view to conclude that live nusic, along with sw nm ng
and ot her outdoor activities, is the kind of recreation to be enjoyed
at a canpsite. Moreover, the interpretation of the term“canpsite” as
including attendant recreational activities such as live nusic is
consistent with the record evidence. Several neighbors stated at the
hearing that there was a history of live nmusic on the Property, and at
| east one of themrecalled that live, anplified bands played every
summer weekend during the 1970s and 1980s.

Petitioners further contend that the ZBA' s determ nati on was
arbitrary and capricious, |lacked a rational basis, and was not based
on substantial evidence inasnmuch as the use of the Property to host
live nmusic was either abandoned or illegally expanded. W reject that
contention as well. Wth respect to abandonnent, the Code provides
that a preexisting nonconform ng use i s deened abandoned i f
di sconti nued for a period of one or nore years (see Code § 165-13 [(]
[5]). Here, it is undisputed that the Property functioned
continuously as a recreational facility and canpsite since the 1950s.
To the extent that petitioners contend that use of the Property to
host |ive music was abandoned in 2008 and 2009, we note that there is
evidence in the record that |live concerts were hosted on the Property
during those years. Wth respect to expansion, we conclude that there
is substantial evidence for the ZBA's determ nation that Frost R dge's
“actions were consistent with the essential character of the property
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as a prior non-conformng use.” Not only is there evidence of live
concerts every sumer weekend during the 1970s and 1980s, but Frost

Ri dge subm tted an expert opinion that the noise fromthe concerts was
gui eter than ot her ambi ent noise in the nei ghborhood, including noise
froma creek and a shooting range.

Finally, the contentions raised for the first tine in
petitioners’ reply brief are not properly before us (see Becker-
Manni ng, Inc. v Common Council of Cty of Utica, 114 AD3d 1143, 1144
[ 4th Dept 2014]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(Mchele Pirro Bailey, J.), entered July 1, 2016 in a proceedi ng
pursuant to Social Services Law § 384-b. The order, anong other
t hi ngs, vacated a previously issued suspended judgnent and term nated
respondent Niani J.’s parental rights to the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs.

Menorandum In this termination of parental rights proceeding
pursuant to Social Services Law § 384-b, respondent nother appeals
froman order that, inter alia, vacated a previously issued suspended
judgnent, term nated her parental rights, and directed that the
subject child be freed for adoption. Initially, we note that the
not her’ s contention that “petitioner did not make significant efforts
toreunite [her] with the child[ ] is not properly before us inasnuch
as it was conclusively determned in the prior proceedings to
termnate [the nother’s] parental rights . . . W note in any event
that the [nother] admtted to the permanent neglect of the child[ ]
and consented to the entry of the suspended judgnent, and thus no
appeal would lie therefrom because [the npbther was] not aggrieved,
based on [her] consent” (Matter of Cornelius L.N. [Cornelius N.], 117
AD3d 1487, 1488 [4th Dept 2014], |v denied 24 NY3d 901 [2014]
[internal quotation marks omtted]). To the extent that the nother
contends that her consent to the finding of permanent neglect and the
entry of the suspended judgnent was not given know ngly, voluntarily,
and intelligently, we note that she “did not nove to vacate [ her]
adm ssion to having permanently negl ected the subject child[ ],” and
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t hus her contention, which is raised for the first time on appeal, is
not properly before us (Matter of Nyasia EER [Mchael R], 121 AD3d
792, 793 [2d Dept 2014]).

We reject the nother’s further contention that Famly Court
abused its discretion in revoking the suspended judgnment and
term nating her parental rights. It is well established that, “[i]f
the court determ nes by a preponderance of the evidence that there has
been nonconpliance wth any of the terns of the suspended judgnent,
the court nmay revoke the suspended judgnent and term nate parental
rights” (Matter of Ronald O, 43 AD3d 1351, 1352 [4th Dept 2007]).
Here, the court’s determnation that the nother failed to conply with
the ternms of the suspended judgnment, and that it is in the child s
best interests to termnate the nother’s parental rights, is supported
by the requisite preponderance of the evidence (see Matter of Ranel H
[ Tenese T.], 134 AD3d 1590, 1592 [4th Dept 2015]; Matter of Savanna G
[ Danyelle M], 118 AD3d 1482, 1483 [4th Dept 2014]). Al though there
is sone evidence in the record that “the nother attenpted to conply
with ‘“the literal ternms and conditions of the suspended judgnent,’
[term nation of the suspended judgnment will be upheld where, as here,]
the record establishes that she was unable to overcone the specific
problens that led to the renoval of the child fromher” care (Mtter
of Erie County Dept. of Social Servs. v Anthony P., Sr., 45 AD3d 1384,
1385 [4th Dept 2007]; see Matter of Maykayla FF. [Eugene FF.], 141
AD3d 898, 899 [3d Dept 2016]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered Septenber 26, 2016. The order granted the
notion of defendants for summary judgment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comenced this action seeking specific
performance of a contract for the purchase and sale of real property
that was allegedly formed after plaintiff was the highest bidder at an
auction for a parcel of property owned by defendants. Plaintiff
appeal s froman order granting defendants’ notion for sumrary judgnent
dism ssing the conplaint. W affirm

It is fundanental that “[s]pecific perfornmance nmay be awarded
only where there is a valid existing contract for which to conpel
performance” (Rojas v Paine, 101 AD3d 843, 846 [2d Dept 2012]).
Contrary to plaintiff’s contention, we conclude that defendants net
their initial burden on their notion by establishing that no valid
contract existed inasnmuch as the auction docunents provided that the
auction was conditional (see generally Stonehill Capital Myt. LLC v
Bank of the W, 28 Ny3d 439, 449 [2016]), and defendants rejected
plaintiff’s bid by declining to sign the purchase offer (see CGeneral
oligations Law 8§ 5-703 [2]; Tikvah Realty, LLC v Schwartz, 43 AD3d
909, 909 [2d Dept 2007]; see also Post Hill, LLCv E. Tetz & Sons,
Inc., 122 AD3d 1126, 1127-1128 [3d Dept 2014]).

Plaintiff failed to raise a triable issue of fact in opposition
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to the notion. Contrary to plaintiff’s contention, we concl ude that
his participation in the auction and tender of a down paynent upon
signing the purchase offer were not “unequivocally referable” to a
contract so as to render applicable the part performance exception to
the statute of frauds (Messner Vetere Berger MNanee Schnetterer Euro
RSCG v Aegis Goup, 93 Ny2d 229, 235 [1999]; see Ceneral Obligations
Law 8§ 5-703 [4]; Tikvah Realty, LLC, 43 AD3d at 909). Rather,
plaintiff’s actions constituted “prelimnary steps which
contenplate[d] the future formul ation of an agreenent” (Francesconi v
Nutter, 125 AD2d 363, 364 [2d Dept 1986]; see Post Hill, LLC, 122 AD3d
at 1128-1129; see generally Gacie Sq. Realty Corp. v Choice Realty
Corp., 305 Ny 271, 282 [1953]). We reject plaintiff’s further
contention that defendants are equitably estopped from asserting the

statute of frauds. Inasnmuch as the auction was conditional and the
formati on of a binding contract renai ned subject to defendants’
acceptance of the purchase offer (see generally Stonehill Capital Mt.

LLC, 28 Ny3d at 449), plaintiff could not reasonably rely on his

subni ssion of the highest bid along with statenments in the auction
docunents that the parcel would “sell subject to imredi ate
confirmation” as establishing a prom se by defendants to sell the
property to him (see Dates v Key Bank Natl. Assn., 300 AD2d 1090, 1090
[4th Dept 2002]). Defendants declined to accept plaintiff’s purchase
offer, and they were therefore entitled to enter into a contract for
the sale of the parcel with another party. Thus, “estoppel does not
l[ie” in this case (id.).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), entered Decenber 21, 2016. The order,
anong ot her things, denied the notion of defendant Ranesh Konakanchi
D.O, to dismiss the action against him

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Opi nion by NeEMover, J.: We hold that CPLR 3404 does not apply
when the note of issue is vacated.

FACTS

The material facts are undisputed. Plaintiff’'s ward was adm tted
to the psychiatric unit of a hospital in the City of N agara Falls.
Shortly thereafter, he allegedly junped off the hospital’s roof and
sust ai ned serious physical injuries. Plaintiff subsequently comrenced
the instant nmedical mal practice action against, inter alia, Ramesh
Konakanchi, D.O. (defendant). Discovery ensued, and plaintiff
eventually filed a note of issue. Defendant noved to vacate the note
of issue pursuant to 22 NYCRR 202.21 (e), arguing that discovery was
i nconpl ete. Suprene Court granted the notion, vacated the note of
i ssue, and ordered additional discovery.

Over a year passed without the filing of a new note of issue.?

1 This is not to suggest that the case went dormant during
this period. According to Supreme Court, the follow ng occurred
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Def endant then noved to dismiss the action agai nst himpursuant to
CPLR 3404, which provides for the adm nistrative dism ssal of inactive
cases under certain circunstances. Plaintiff opposed the notion,
argui ng that CPLR 3404 is categorically inapplicable when the note of

i ssue has been vacated. The court denied the notion, although it
acknow edged the “conflicting decisions on the breadth of CPLR Rule
3404” and observed that “appellate clarification on the breadth of
Rul e 3404 woul d be instructive.”

Def endant appeal s, and we now affirm
DI SCUSSI ON

Thi s appeal turns entirely on the proper interpretation of CPLR
3404, which says, in full:

“A case in the supreme court or a county court
marked ‘off’ or struck fromthe cal endar or unanswered
on a clerk’s calendar call, and not restored within one
year thereafter, shall be deenmed abandoned and shall be
di sm ssed without costs for neglect to prosecute. The
clerk shall nmake an appropriate entry w thout the
necessity of an order.”

Def endant argues that the case was “marked ‘off’ ” or “struck”
fromthe cal endar when the court vacated plaintiff’s note of issue.
Because plaintiff did not file a new note of issue (i.e., did not
restore the case to the calendar) within one year, defendant reasons
that the case was deened abandoned and di sm ssed by operation of |aw
pursuant to CPLR 3404. Plaintiff disagrees, arguing that CPLR 3404 is

categorically inapplicable when the note of issue is vacated. 1In
plaintiff’s view, CPLR 3404 applies only when the case is “marked
‘off’ ” or “struck” fromthe cal endar for a reason other than the

vacatur of the note of issue.

There is a Departnental split on this issue. In the First and
Second Departnents, it is very well established that “CPLR 3404 does
not apply to cases in which . . . the note of issue has been vacated”

(Turner v Gty of New York, 147 AD3d 597, 597 [1lst Dept 2017]; see
Liew v Jeffrey Sanel & Partners, 149 AD3d 1059, 1061 [2d Dept 2017];
Otiz v Wakefern Food Corp., 145 AD3d 1024, 1025 [2d Dept 2016];
Tejeda v Dyal, 83 AD3d 539, 540 [1st Dept 2011], Iv dism ssed 17 NY3d
923 [2011]). The Second Departnment has expl ained the rationale for
this rule as follows: “The vacatur of a note of issue . . . returns
the case to pre-note of issue status. ||t does not constitute a
marking ‘off’ or striking the case fromthe court’s calendar within

t he neani ng of CPLR 3404” (Montalvo v Munpus Restorations, Inc., 110
AD3d 1045, 1046 [2d Dept 2013]; see also Lane v New York City Hous.
Auth., 62 AD3d 961, 961 [2d Dept 2009]; Suburban Restoration Co., Inc.

after the note of issue was vacated: “an additional party was
added; additional discovery continued; nunerous court conferences
were held; [and] two parties settled with plaintiff.”
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v Viglotti, 54 AD3d 750, 750-751 [2d Dept 2008]). This rule is a
specific mani festation of the First and Second Departnents’

consi stently narrow construction of CPLR 3404 (see generally Berde v
North Shore-Long Is. Jewish Health Sys., Inc., 98 AD3d 932, 933 [2d
Dept 2012] [“Were a case is not nmarked off or stricken fromthe tria
cal endar, but is renoved fromthe cal endar for another reason, CPLR
3404 does not apply’]).

The Third Departnent, however, has effectively rejected the First
and Second Departnments’ interpretation of CPLR 3404 (see Hebert v
Chaudrey, 119 AD3d 1170, 1171-1172 [3d Dept 2014]). |In Hebert, the
plaintiff’s note of issue was vacated on the defendant’s notion, and
the plaintiff did not file a new note of issue within the foll ow ng
year. “W nust agree with defendant that, as a result, . . . the case
was automatically dism ssed pursuant to CPLR 3404,” wote the Hebert
panel (id. at 1171). Hebert is the logical end point of the Third
Departnent’s oft-expressed view that, for purposes of CPLR 3404, a
case is “marked ‘off’ ” or “struck” fromthe cal endar whenever the
note of issue is vacated (see Gray v Cuttita Agency, 281 AD2d 785,
785-786 [3d Dept 2001]; Threatt v Seton Health Sys., 277 AD2d 796,
796- 797 [3d Dept 2000]; Matter of State of New York v Town of Cifton,
275 AD2d 523, 525 [3d Dept 2000]; Meade v Lama Agency, 260 AD2d 979,
980-981 [3d Dept 1999]).

We have not yet weighed in on this precise issue, but our case
law is nore aligned with the First and Second Departments’ approach
than with the Third Departnent’s approach. |In Hausrath v Phillip
Morris USA Inc. (124 AD3d 1413, 1414 [4th Dept 2015]), we wote that
“CPLR 3404 does not apply because the case was never marked ‘off’ or
struck fromthe cal endar, nor was it unanswered on a clerk’s cal endar
call.” In so holding, we cited with approval to the Second
Departnment’s decision in Berde, a case that exenplifies the narrow
construction of CPLR 3404 that prevails in the First and Second
Depart nents.

More significantly, we have previously recognized that an order
vacating the note of issue places the case in “pre-note-of-issue
status” (Meidel v Ford Motor Co., 117 AD2d 991, 991 [4th Dept 1986]).
Qur reasoning in Meidel essentially foretold the foundational prem se
of the First and Second Departnents’ rule—+.e., that CPLR 3404 does
not apply when the note of issue has been vacated because the case is
thereby returned to pre-note of issue status, as opposed to being
“marked ‘off’ 7 or “struck” fromthe calendar. By the sane token, our
observation in Meidel is wholly inconsistent wth the underlying
prem se of the Third Departnent’s rule—+.e., that vacating the note
of issue does not return the case to its pre-note of issue posture.

In accordance with the tenor and spirit of our existing case |aw,
we now explicitly adopt the First and Second Departnents’ rule, and
reject the Third Departnent’s. It is axiomatic that CPLR 3404 has no
applicability in the absence of an extant and valid note of issue (see
Lopez v Inperial Delivery Serv., 282 AD2d 190, 191, 193-194, 198-199
[ 2d Dept 2001], Iv dism ssed 96 NY2d 937 [2001]; accord Matter of
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G angual ano [ Bi rnbaun], 99 AD3d 1221, 1222 [4th Dept 2012]; Chauvin v
Keniry, 4 AD3d 700, 702 [3d Dept 2004], |v dism ssed 2 NY3d 823

[ 2004] ; Johnson v M nskoff & Sons, 287 AD2d 233, 234, 237 [1lst Dept
2001]), and we agree with the Second Departnent that “[t] he vacatur of
a note of issue . . . returns the case to pre-note of issue status

[ and] does not constitute a marking ‘off’ or striking the case from
the court’s calendar within the neaning of CPLR 3404” (Montalvo, 110
AD3d at 1046). To state the obvious, a note of issue does not survive
its own vacatur, and it makes no sense to apply CPLR 3404 when the
statute’s operative prem se—+.e., the continuing vitality of the note
of issue—no | onger exists.

The Third Department’s contrary rul e—+ike the textually-based
argunents in defendant’s brief—fails to recognize the technica
di stinction between vacating a note of issue and marking off/striKking
a properly noted case fromthe calendar. Indeed, “it is precisely in
such [latter] circunstances that CPLR 3404, by its express terns,
applies” (N eman v Sears, Roebuck & Co., 4 AD3d 255, 256 [1lst Dept
2004]). In other words, while it is of course true (as defendant
insists) that a case is “place[d]” on the calendar by filing a note of
i ssue (CPLR 3402 [a]), it does not follow-as the Third Departnment
consistently holds—that a case is “marked ‘off’ ” or “struck” fromthe
cal endar within the meani ng of CPLR 3404 whenever the note of issue is
vacat ed pursuant to 22 NYCRR 202.21 (e).

The | ate Professor Siegel enphasized the inport of this technica
distinction to the proper understandi ng and application of CPLR 3404.
The statute, he explained, “assunes the case is properly on the

calendar. If it isn't, as when the note of issue itself is stricken
because the case is not yet ready for cal endar placenent, . . . the
case returns to ‘pre-note of issue status’ ” (David D. Siegel, Supp

Practice Commentaries, MKinney' s Cons Laws of NY, Book 7B, CPLR
C3404: 1, 2017 Pocket Part at 13, quoting Travis v Cuff, 28 AD3d 749,
750 [2d Dept 2006]).2 And once the case returns to “ ‘pre-note of

i ssue status,’ ” Professor Siegel continued, “CPLR 3404 is irrelevant
and CPLR 3216 becones the applicable tool” to seek dism ssal for want
of prosecution (id.).

Contrary to defendant’s contention, the First and Second
Departnments’ rul e does not render CPLR 3404 neani ngl ess in nodern
civil practice. Indeed, an action is still subject to dism ssal under
CPLR 3404 when it is struck fromthe cal endar but the note of issue
remai ns intact (see e.g. Saint Mary Byzantine Catholic Church v Kalin,
110 AD3d 708, 708-709 [2d Dept 2013]; Nieman, 4 AD3d at 255-256). And
finally, “it is for the Legislature, not the courts,” to address
defendant’s claimthat CPLR 3216 is an ineffective, inefficient, and
undul y burdensone nechani smfor purging inactive cases fromthe docket
(Chavez v 407 Seventh Ave. Corp., 10 Msc 3d 33, 39 [App Term 2d
Dept, 2d & 11th Jud Dists 2005] [Patterson, J., dissenting], revd 39
AD3d 454 [2d Dept 2007]).

Travis is one of the many cases applying the First and
Second Departnents’ interpretation of CPLR 3404.
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CONCLUSI ON

Here, it is undisputed that the note of issue was vacated.
Applying the First and Second Departnents’ rule, it follows that the
case was not “marked ‘off’ ” or “struck” fromthe calendar within the
meani ng of CPLR 3404. CPLR 3404 thus does not apply, and the action

coul d not be dism ssed on that basis. Accordingly, the order appeal ed
from shoul d be affirned.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew A Rosenbaum J.), entered Decenber 2, 2016
The order, inter alia, granted in part the posttrial notion of
defendant to set aside the verdict as to damages and reduced the
anount thereof, and otherw se deni ed defendant’s notion.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of the posttria
nmotion with respect to the Labor Law cause of action and di sm ssing
that cause of action, and as nodified the order is affirnmed w thout
cost s.

Menorandum Plaintiff, a fornmer associate attorney in
def endant’ s Rochester office, comrenced this action seeking to recover
a bonus that he allegedly earned during his enploynment with defendant.
On a prior appeal, we determ ned that Suprenme Court erred in granting
defendant’s notion for sunmary judgnment dism ssing certain causes of
action, including those alleging violation of the Labor Law and breach
of contract, and we reinstated those causes of action (Doolittle v
Ni xon Peabody LLP, 126 AD3d 1519 [4th Dept 2015]). The case proceeded
to ajury trial at which plaintiff presented evidence, including his
own testinony, that various partners of defendant advised himand
ot her associ ates that an associate who generated a client for
def endant woul d receive a bonus consisting of 5% of the fees paid by
that client if such fees exceeded a threshold of $100,000 (hereafter,
col | ections bonus). Although the collections bonus policy was never
put in witing, it was verbally comrunicated to plaintiff on multiple
occasions. Plaintiff acknow edged that he could not provide a date
and tinme for every neeting in which the collections bonus was
di scussed, but he testified that the collections bonus was promn sed
t hroughout the duration of his enploynment with defendant from 2002 to
2008. Anmong ot her discussions wth partners about the collections
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bonus, plaintiff recalled annual or biannual neetings in defendant’s
Rochester office conducted by the partner responsi ble for managi ng the
firm s bonus prograns (hereafter, conpensation managenent partner) in
whi ch t he conpensati on managenment partner discussed various
conpensation-related matters, including the collections bonus.

Plaintiff generated a new client for defendant through a persona
connection with the client’s general counsel. In particular,
plaintiff met with the general counsel in |ate 2004 about having the
client hire defendant to pursue a claim and plaintiff also made a
“personal pitch” to the general counsel by indicating that, if the
client hired defendant, plaintiff would have the opportunity to earn a
bonus anounting to a percentage of the fees collected in the matter.
The client formally retained defendant in April 2005. |In August 2008,
an arbitration award was issued in favor of the client in the anount
of approximately $19 mllion. Plaintiff |left defendant’s enploy for a
new j ob in Septenber 2008. After further activity, the client
ultimately accepted a settlenent offer of approximately $16 mllion
and, in Novenber 2008, defendant collected a contingency fee of over
$5 mllion fromthe client. Defendant, however, did not pay plaintiff
the 5% col |l ections bonus in connection with that fee.

The court reserved decision on defendant’s notion for a directed
verdict following plaintiff’s proof. Defendant call ed severa
partners as wi tnesses, including the conpensation managenent partner,
who acknow edged that, anong other things, defendant had the
col | ections bonus practice during the relevant period, that he
conducted annual neetings in the Rochester office during which he
di scussed associ ate bonuses including the collections bonus, and that
he knew associates would rely on his representati ons because the
col l ections bonus was not in witing. The jury returned a verdict in
favor of plaintiff on the Labor Law and breach of contract causes of
action.

Def endant appeals fromthose parts of an order denying its notion
during trial for a directed verdict pursuant to CPLR 4401 and denyi ng
in part its posttrial notion to set aside the verdict pursuant to CPLR
4404 (a). Plaintiff cross-appeals fromthe order to the extent that
the court granted that part of defendant’s notion to set aside the
verdi ct as to damages and reduced the anount thereof as a matter of
I aw.

Defendant in its main brief on appeal does not chall enge the
court’s denial of that part of its notion for a directed verdict under
CPLR 4401 with respect to the Labor Law cause of action, and thus it
has abandoned any contentions with respect to that part of the notion
(see Ciesinski v Town of Aurora, 202 AD2d 984, 984 [4th Dept 1994]).
To the extent that defendant seeks to chall enge the denial of that
part of the notion for the first time inits reply brief, that
chal l enge is not properly before us (see Becker-Mnning, Inc. v Common
Council of Cty of Uica, 114 AD3d 1143, 1144 [4th Dept 2014];
OsSullivan v O Sullivan, 206 AD2d 960, 960-961 [4th Dept 1994]).
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We agree with defendant that the court erred in denying that part
of its posttrial notion to set aside the verdict on the Labor Law
cause of action (see CPLR 4404 [a]), and we therefore nodify the order
accordingly. A court may set aside a jury verdict as not supported by
legally sufficient evidence and enter judgnent as a matter of |aw only
where “there is sinply no valid Iine of reasoning and perm ssible
i nferences which could possibly lead rational [people] to the
concl usion reached by the jury on the basis of the evidence presented
at trial” (Cohen v Hallmark Cards, 45 Ny2d 493, 499 [1978]; see Matter
of State of New York v Farnsworth, 107 AD3d 1444, 1445 [4th Dept
2013]; N agara Vest v Alloy Briquetting Corp., 244 AD2d 892, 893 [4th
Dept 1997]). Plaintiff’s cause of action and the resulting jury
verdict in this case are prem sed upon defendant’s violation of Labor
Law 8§ 193 (1), which provides, with certain exceptions not applicable
here, that “[n]o enployer shall make any deduction fromthe wages of
an enpl oyee” (see generally Ryan v Kellogg Partners Inst. Servs., 19
NY3d 1, 15-16 [2012]). Labor Law 8 190 (1) defines “[w] ages” as “the
earni ngs of an enpl oyee for |abor or services rendered, regardl ess of
whet her the anobunt of earnings is determned on a tine, piece,
conmi ssion or other basis.” The Court of Appeals has expl ai ned that,
“Tulnlike in other areas where the Legislature chose to define broadly
the term ‘wages’ to include every form of conpensation paid to an
enpl oyee, including bonuses . . . , the Legislature elected not to
define that termin Labor Law § 190 (1) so expansively as to cover al
forms of enployee renmuneration” (Truelove v Northeast Capital &

Advi sory, 95 Ny2d 220, 224 [2000]). Thus, “the nore restrictive

statutory definition of ‘wages,’” as ‘earnings . . . for l|abor or
services rendered,’ excludes incentive conpensation ‘based on factors
falling outside the scope of the enployee’'s actual work’ " because

“the wording of the statute, in expressly linking earnings to an

enpl oyee’ s | abor or services personally rendered, contenplates a nore
direct relationship between an enpl oyee’s own performance and the
conpensation to which that enployee is entitled” (id.). By contrast,
a bonus falls within the protection of the statute, i.e., it is

consi dered “wages” rather than “incentive conpensation,” when the
bonus is “ ‘expressly link[ed]’ to [the enployee’'s] ‘I|abor or services
personally rendered’” ” (Ryan, 19 Ny3d at 16; see Friednman v Arenson
Of. Furnishings Inc., 129 AD3d 525, 525 [1st Dept 2015]).

Here, notwi thstanding the foregoing |legal principles, the |law as
stated in the court’s unchallenged jury charge “becane the | aw
applicable to the determ nation of the rights of the parties in this
litigation . . . and thus established the | egal standard by which the
sufficiency of the evidence to support the verdict nust be judged’
(Harris v Arnmstrong, 64 Ny2d 700, 702 [1984]; see Murdock v Stewart’s
Ilce Cream Co., 5 AD3d 1100, 1101 [4th Dept 2004]; see al so Kroupova v
Hill, 242 AD2d 218, 220 [1st Dept 1997], |v dism ssed 92 Ny2d 843
[1998], Iv dismissed in part and denied in part 92 Ny2d 1013 [1998]).
The court instructed the jury, in relevant part, that an enpl oyee
bonus is “incentive conpensation” rather than “wages” protected by the
statute “where the bonus is based on nore than just the enployee’s
performance.” The court further instructed that, if the jury found
“that the collections bonus is based on a portion of the fee collected
by defendant in the . . . matter” and “that the fee collected by
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defendant in the . . . matter is based on factors outside of
plaintiff’s control,” it had to find that the collections bonus

constitutes “incentive conpensation.”

Applying the facts to the law as stated in the jury charge, the
evi dence establishes that the collections bonus was “incentive
conpensati on” because it was based on nore than just plaintiff’s
performance. Anong other things, the matter took considerable effort
fromother attorneys, some of whombilled far nore hours on the matter
than plaintiff, and a partner conducted international arbitration and
filed enforcenent proceedings to secure a settlenent collectible by
the client. Contrary to plaintiff’s contention, inasmuch as the
col | ections bonus was cal cul ated as a percentage of the fee in the
matter and “the fee coll ected” by defendant was based on the
abovenenti oned factors outside of plaintiff’s control, the jury could
not have rationally concluded that the coll ections bonus was anyt hing
ot her than “incentive conpensation” excluded from protection under
Labor Law § 193 (1).

Additionally, even if inaccurate, the court’s unchal |l enged charge
provi ded that the jury could conclude that the coll ections bonus
vested during plaintiff’'s enploynment with defendant only if it found
that “the anount of the collections bonus, including the fee collected

onthe . . . matter, was expressly linked to | abor or services
personal ly rendered by plaintiff and that this amount was earned
before plaintiff left his enploynent.” Here, the evidence established

that the anount of the collections bonus eventually owed to plaintiff
for generating the client was not expressly linked to | abor or
services personally rendered by plaintiff; rather, the anount of the
bonus—5% of collected fees fromthe client only if such fees
ultimately exceeded $100, 000—was dependent upon and linked to the
contingency fee obtained by defendant through the efforts of its

vari ous enpl oyees after the client retained defendant. Thus, based on
the law as stated by the court, the jury could not have rationally
concluded that plaintiff’s collections bonus was vested and earned for
pur poses of the Labor Law before he left defendant’s enploy (cf. Ryan,
19 NY3d at 16).

W reject defendant’s further contention, however, that the court
erred in denying that part of its notion seeking a directed verdict on
the breach of contract cause of action based upon plaintiff’s alleged
failure to establish a prima facie case. It is well settled that “ ‘a
directed verdict is appropriate where the . . . court finds that, upon
t he evidence presented, there is no rational process by which the fact
trier could base a finding in favor of the nonnoving party . . . In
determ ning whether to grant a notion for a directed verdict pursuant
to CPLR 4401, the trial court nust afford the party opposing the
notion every inference which nmay properly be drawn fromthe facts
presented, and the facts nust be considered in a |ight nost favorable
to the nonnovant’ ” (A& G obal Mgt. Corp. v Northtown U ol ogy Assoc.,
P.C., 115 AD3d 1283, 1287-1288 [4th Dept 2014]; see Szczerbiak v
Pilat, 90 Ny2d 553, 556 [1997]).
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We conclude on this record that there was a rational process by
which the jury could find the essential elenents of a cause of action
to recover damages for breach of contract (see generally G anfrancisco
v Conway, 152 AD3d 494, 496 [2d Dept 2017]). View ng the evidence in
the light nost favorable to plaintiff, the jury was entitled to infer
t hat defendant hel d annual neetings at which the conpensation
managenent partner set forth the specific terns of the collections
bonus under which an associate would receive 5% of any fees coll ected
on a newmy generated client if such fees exceeded $100, 000; that
plaintiff attended at | east one such neeting prior to his neeting with
the client’s general counsel in |ate 2004 and the client’s subsequent
formal retention of defendant in April 2005 inasnuch as plaintiff’s
enpl oynment began in 2002; and that plaintiff was therefore aware of
the collections bonus as a result of the conpensati on managenent
partner’s representations—which were in conformance with other simlar
i ndi cations by other partners—before he generated the client for
defendant. Plaintiff’s testinony further supports the inference that
t he coll ecti ons bonus was prom sed to him by defendant fromthe
begi nning of his enploynent in 2002, and that such prom se was nade
prior to plaintiff’s performance of generating the client inasnuch as
plaintiff mentioned the bonus opportunity to the client’s genera
counsel in order to persuade the client to retain defendant as its |aw
firm In sum the evidence adduced by plaintiff established, prim
facie, that the parties entered into a binding oral agreement in which
at | east one of defendant’s partners prom sed to pay plaintiff a bonus
consisting of 5% of the fee collections fromany client generated by
plaintiff if such fees exceeded $100, 000, that plaintiff subsequently
performed under the agreenent by generating the client, and that
def endant breached the agreenent by failing to pay the collections
bonus, thereby causing plaintiff to incur danages (see generally
G anfranci sco, 152 AD3d at 496). The court thus properly denied
defendant’s notion for a directed verdict pursuant to CPLR 4401.

Contrary to defendant’s further contention, we conclude that the
court properly denied that part of defendant’s notion pursuant to CPLR
4404 (a) to set aside the jury verdict on the breach of contract cause
of action as contrary to the weight of the evidence inasnuch as the
evi dence “did not so preponderate in favor of the defendant that the
verdi ct could not have been reached upon any fair interpretation of
t he evidence” (G anfrancisco, 152 AD3d at 497).

In Iight of our determ nation, we do not address the remaining
contentions raised by defendant on its appeal.

On his cross appeal, plaintiff challenges the order to the extent
that the court, upon finding that the jury incorrectly calcul ated
damages for defendant’s breach of contract, granted that part of
defendant’s notion to set aside the verdict as to damages and reduced
the amount thereof as a matter of |aw (see CPLR 4404 [a]). Plaintiff
contends that the court erred in recal culating the danmages award
because the jury was entitled to determ ne that the coll ections bonus
applied to 5% of the “total collections,” including any rei nbursenents
fromthe client for defendant’s out-of-pocket expenses in pursuing the
matter. We reject that contention. Plaintiff repeatedly testified at
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trial that defendant prom sed to pay him5%of the “fees” that it
collected fromthe client if the threshold was net, and the record
does not support plaintiff’'s assertion that the “fees” included

def endant’ s out - of - pocket expenses subject to rei nbursenment by the
client.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (M chael F.
Pietruszka, J.), rendered Decenber 7, 2015. The judgnment convicted
def endant, upon his plea of guilty, of attenpted course of sexua
conduct against a child in the second degree and possessing a sexua
performance by a chil d.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of attenpted course of sexual conduct agai nst
a child in the second degree (Penal Law 88 110.00, 130.80 [1] [a]) and
possessi ng a sexual performance by a child (8 263.16). Contrary to
defendant’ s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256 [2006]), and that valid
wai ver forecl oses any chal |l enge by defendant to the severity of the
sentence (see id. at 255-256; People v Lococo, 92 Ny2d 825, 827
[ 1998]; People v Hi dal go, 91 Ny2d 733, 737 [1998]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered August 21, 2014. The judgnent convicted defendant
upon his plea of guilty of, inter alia, crimnal possession of a
weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his guilty plea of, inter alia, crimnal possession of a weapon
in the second degree (Penal Law § 265.03 [3]). Contrary to
defendant’s contention, we conclude that County Court did not err in
refusing to suppress evidence obtained during the execution of a
search warrant inasmuch as the search warrant was i ssued with probabl e
cause. “Probable cause does not require proof sufficient to warrant a
convi cti on beyond a reasonabl e doubt but[, rather, it] nerely
[requires] information sufficient to support a reasonable belief that
an of fense has been or is being conmtted or that the evidence of a
crime may be found in a certain place” (People v Bigelow 66 NY2d 417,
423 [1985]). Further, “[p]robable cause may be supplied, in whole or
part, through hearsay information” (id.). The record establishes that
the confidential informant had some basis of know edge, and the
confidential informant’s reliability was established because his
statenent to the police was corroborated by independently verified
details about the shooting that precipitated the search warrant (see
Peopl e v Di Fal co, 80 Ny2d 693, 696-697 [1993]; People v Elwell, 50
NY2d 231, 237 [1980]).
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Contrary to defendant’s further contention, the bargained-for
sentence is not unduly harsh or severe.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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CI TY OF SYRACUSE AND CI TY OF SYRACUSE DEPARTMENT
OF WATER, DEFENDANTS- APPELLANTS.

JOSEPH E. FAHEY, CORPORATI ON COUNSEL, SYRACUSE (MARY L. D AGOSTI NO COF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

SOLOMON AND SOLOMON, P.C., ALBANY (DUSTIN B. HOMRD OF COUNSEL), FOR
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Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered March 6, 2017. The order deni ed defendants’
notion to dismss.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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W LLI AMS HEI NL MOODY BUSCHVAN, P.C., AUBURN (MARI O J. GUTI ERREZ OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered January 13, 2015. The judgnment convicted
def endant, upon his plea of guilty, of rape in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of rape in the third degree (Penal Law
§ 130.25 [3]). Contrary to defendant’s contention, we conclude that
def endant knowi ngly, intelligently, and voluntarily waived his right
to appeal (see People v Lopez, 6 NY3d 248, 256 [2006]) and, because
County Court discussed the possibility of adjudicating defendant a
yout hful of fender during the plea colloquy (see People v Daigler, 148
AD3d 1685, 1686 [4th Dept 2017]; cf. People v Anderson, 90 AD3d 1475,
1475- 1476 [4th Dept 2011], |v denied 18 NY3d 991 [2012]), that wai ver
enconpasses defendant’s challenge to the denial of his request for
yout hful offender status (see People v Pacherille, 25 Ny3d 1021, 1024
[ 2015]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DANI EL J. PUNCH OF
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Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Departnent, from an order of
the Suprenme Court, Erie County (Penny M Wbl fgang, J.), dated Decenber
23, 2015. The order denied, without a hearing, the notion of
def endant pursuant to CPL 440.10 (1) (g).

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals from an order that denied, wthout
a hearing, his notion pursuant to CPL 440.10 (1) (g) to vacate the
judgnment convicting himfollowng a jury trial of, inter alia,
attenpted nurder in the second degree (Penal Law 88 110.00, 125.25
[1]). On defendant’s direct appeal, we affirnmed the judgnent (People
v Pringle, 71 AD3d 1450 [4th Dept 2010], Iv denied 15 NY3d 777 [2010])
I n support of the notion, defendant submtted, inter alia, the sworn
affidavit of the victimstating that, contrary to his testinony at
trial, defendant was not the person who shot him

“There is no formof proof so unreliable as recanting testinony”
(People v Shilitano, 218 NY 161, 170 [1916], rearg denied 218 NY 702
[ 1916] ), and such testinony is “insufficient alone to warrant vacati ng
a judgnment of conviction” (People v Thibodeau, 267 AD2d 952, 953 [4th
Dept 1999], |v denied 95 NY2d 805 [2000]). *“Consideration of
recantati on evidence involves the follow ng factors: (1) the inherent
believability of the substance of the recanting testinony; (2) the
W tness’ s deneanor both at trial and at the evidentiary hearing; (3)
t he exi stence of evidence corroborating the trial testinmony; (4) the
reasons offered for both the trial testinony and the recantation; (5)
the inmportance of facts established at trial as reaffirnmed in the
recantation; and (6) the rel ationship between the w tness and
defendant as related to a notive to lie” (People v Wong, 11 AD3d 724,
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725-726 [3d Dept 2004]).

Here, the victimgave abundant testinony at trial that anply
supported his ultinmate statement that he had “[n] o doubt” that
def endant was the shooter. |In contrast, the victims affidavit was
prepared nore than 10 years follow ng the shooting, after the victim
had becone an inmate at the sanme prison in which defendant is
i ncarcerated, and the victimblamed an individual identified only as
“Marvin,” who was alleged to be deceased since 2008 (see People v
Cntron, 306 AD2d 151, 152 [1st Dept 2003], |Iv denied 100 NY2d 641
[2003]). W therefore conclude that, “[n]otw thstanding the absence
of an evidentiary hearing, the totality of the parties’ subm ssions
along with the trial record warrant a factual finding that the
recantation is totally unreliable” (id.), and that the court properly
deni ed defendant’s noti on.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Vincent M
Dinolfo, J.), rendered August 21, 2014. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, the plea is vacated, and the matter
is remtted to Monroe County Court for further proceedings on the
i ndi ct ment .

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of burglary in the second degree (Penal Law
§ 140.25 [2]). Defendant was sentenced, as a first felony offender,
to a six-year termof incarceration and a five-year period of
postrel ease supervision. Defendant contends that his plea was not
knowi ng, voluntary, and intelligent because he was not advised of the
direct sentencing consequences of his plea. W agree.

“While a trial court has no obligation to explain to defendants
who plead guilty the possibility that collateral consequences may
attach to their crimnal convictions, the court nust advise a
def endant of the direct consequences of the plea” (People v Catu, 4
NY3d 242, 244 [2005]). Defendant failed to preserve for our review
his contention that County Court failed to fulfill its obligation to
advise himat the time of the plea that the sentence inposed woul d
i nclude a period of postrel ease supervision (see CPL 470.05 [2]), and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [3] [c]).
Nevert hel ess, the record supports defendant’s further contention that
he was not advised that the sentence to which he agreed when pl eadi ng
guilty was fixed wthout regard to the outcone of the second viol ent
fel ony of fender hearing, and thus that he was not properly advi sed of
the direct consequences of the plea (see Catu, 4 Ny3d at 244).
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Consequently, we reverse the judgnent, vacate defendant’s plea, and
remt the matter to County Court for further proceedings on the
i ndi ct nment.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered COctober 6, 2015. The judgnment convi cted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree and crim nal possession of marihuana in the fifth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]) and crim nal possession of
mari huana in the fifth degree (8 221.10 [2]). Defendant contends that
Suprene Court erred in refusing to suppress tangi bl e evidence and
statenents obtai ned by nenbers of | aw enforcenent followi ng their
warrantl ess search of his hone. W reject that contention. At the
suppression hearing, agents fromthe Drug Enforcenent Adm nistration
(DEA) testified that they received a tip that defendant was operating
a mari huana growi ng business in his hone in the Town of Amherst.
Fol | owi ng several nonths of investigating the allegation with
i nconclusive results, two agents approached defendant’s residence in
pl ain cl ot hes, and knocked on his front door in an effort to talk to
him Fromthe front step, through an exterior glass door, the agents
observed a quantity of electrical power cords running up the staircase
to the second floor and mari huana | eaves on defendant’s stairs. Wen
def endant answered the door and stepped outside to speak with the
agents, one of theminfornmed himthat they were with the DEA and were
investigating crimnal activity in the neighborhood. Defendant asked
if it was about his neighbor’s “massage” business, and one of the
agents responded that it was actually about defendant and drug
activity. According to one of the agents, defendant pretended to be
shocked, and the agent asked if there was anything in the house that
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def endant wanted themto know about. Defendant told the agents that
he had a few mari huana plants inside, and the agents asked def endant
if they could search the house. Defendant answered affirmatively and,
as the agents stood on the front step outside of defendant’s home, one
asked defendant to sign a consent to search form The agent expl ai ned
to defendant that consent to search neant that the agents could go

i nside his house and search without a warrant. Defendant agreed to
sign the consent form which contained an acknow edgnent that he was
asked by special agents fromthe DEA to consent to a search of his
resi dence, he had not been threatened or forced in any way, and he
freely consented to the search of his residence.

“[A] consent to search is not voluntary unless ‘it is a true act

of the will, an unequivocal product of an essentially free and
unconstrai ned choice. Voluntariness is inconpatible with officia
coercion, actual or inplicit, overt or subtle " (People v Packer, 49

AD3d 184, 187 [1lst Dept 2008], affd 10 NY3d 915 [ 2008], quoting People
v Gonzal ez, 39 Ny2d 122, 128 [1976]; see People v Kendrick, 147 AD3d
1419, 1420 [4th Dept 2017]). Wether consent is voluntary nust be
determined fromthe totality of the circunmstances (see Schneckloth v
Bust anonte, 412 US 218, 227 [1973]; People v McCray, 96 AD3d 1480,
1481 [4th Dept 2012], Iv denied 19 NY3d 1104 [2012]), including

whet her the accused was in police custody at the tine consent was

gi ven; whether he or she knew that consent could be refused; whether
the police enployed threats or other fornms of coercion; whether the
accused had prior dealings with the police; and whether the accused
of fered resistance or exhibited uncooperative behavior prior to
consenting (see e.g. People v Caldwell, 221 AD2d 972, 972 [4th Dept
1995], |v denied 87 Ny2d 920 [1996]).

Here, defendant was not under arrest, handcuffed or in police
custody at the time the consent was given, and the two agents were the
only nenbers of |aw enforcenent who were present. There were no
threats or prom ses nmade to i nduce defendant to consent to a search of
his home, and there was no display of force or coercion. After
def endant consented to the search, he secured his dog and took a seat
inthe living roomto wait. He never asked the agents to stop or to
| eave his honme, and he continued to cooperate even after the police
di scovered 56 mari huana plants and a | oaded, stol en handgun inside the
home. Defendant was cooperative and of fered no resistance. He waived
his Mranda rights and spoke to the agents and a detective, and he
al so signed a consent to destroy formthat gave Amherst police the
authority to dispose of his marihuana cultivation equipnent.

Def endant was 45 years old at the tinme, and he had prior contacts wth
the crimnal justice system W conclude that the record supports the
court’s determ nation that the People net their heavy burden of
establishing that defendant’s consent to search was voluntarily given
Al t hough defendant testified that he never consented to a search, was
physically restrai ned by the agents, was prevented from goi ng back
into his house, and was forced to sign a fol ded piece of paper wthout
any know edge of what he was forced to sign, we note that “[t] he
suppression court’s credibility determ nations and choi ce between
conflicting inferences to be drawn fromthe proof are granted
deference and will not be disturbed unless unsupported by the record”
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(People v Hale, 130 AD3d 1540, 1541 [4th Dept 2015], |v denied 26 NY3d
1088 [2015], reconsideration denied 27 NY3d 998 [2016] [internal
guotation marks omtted]). Defendant’s testinony is unsupported and
refuted by all of the other evidence in the record, and we concl ude
that there is no basis to disturb the court’s determnation to credit
the testinony of the police wi tnesses over defendant’s testinony.

By pleading guilty, defendant forfeited his contention that the
evi dence before the grand jury was legally insufficient (see People v
Hansen, 95 Ny2d 227, 233 [2000]; People v Colon, 151 AD3d 1915, 1919
[4th Dept 2017]; People v Newkirk, 133 AD3d 1364, 1365 [4th Dept
2015], Iv denied 26 NYy3d 1148 [2016]). Defendant’s further contention
that he was denied effective assistance of counsel “does not survive
his guilty plea because there is no show ng that the plea bargaining
process was infected by any allegedly ineffective assistance or that
def endant entered the plea because of his attorney[’']s allegedly poor
per formance” (People v Abdulla, 98 AD3d 1253, 1254 [4th Dept 2012], Iv
deni ed 20 NY3d 985 [2012] [internal quotation marks omtted]).
Finally, we reject defendant’s contention that the period of
postrel ease supervision inposed is unduly harsh and severe.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered February 28, 2017. The order, insofar as
appeal ed from denied those parts of the notion of plaintiff for
sumary j udgnent on the anended conpl aint and for sumrary j udgnent
di sm ssing the countercl aim

It is hereby ORDERED that the order insofar as appealed fromis
reversed on the |l aw without costs, the notion is granted in part, the
counterclaimis dism ssed, and judgnment is ordered in accordance with
the follow ng nmenorandum Plaintiff commenced this breach of contract
action against DeSpirt Msaic & Marble Co., Inc. (defendant),
incorrectly sued as DeSpirit Msaic & Marble Co., Inc., and defendant
Mer chant s Bondi ng Conpany (Mitual) seeking to recover $32,994.74
all egedly owed for certain natural stone tiles. 1In their answer,
defendants admtted that plaintiff delivered the natural stone tiles
to defendant and that defendant accepted them but they denied that
any further paynment was owed to plaintiff. |In addition, defendant
i nterposed a counterclaimseeking, inter alia, an offset for certain
porcelain tiles that plaintiff also delivered to defendant.

Plaintiff, as limted by its brief, contends that Suprene Court
erred in denying those parts of its notion for summary judgnment on the
amended conpl aint and for summary judgnent di sm ssing the
counterclaim W agree. It is well settled that “a buyer nust pay
for any goods accepted” (Flick Lbr. Co. v Breton Indus., 223 AD2d 779,
780 [3d Dept 1996]; see UCC 2-607 [1]). A buyer may, however, defeat
or dimnish the seller’s recovery by asserting a valid counterclaim
seeking an offset for nonconform ng goods (see UCC 2-714 [1]; Hooper
Handl ing v Jonmark Corp., 267 AD2d 1075, 1076 [4th Dept 1999]).
Additionally, a buyer may interpose a valid counterclaimfor materia
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m srepresentation or fraud (see generally Cayuga Press of Ithaca v

Li thografiks, Inc., 211 AD2d 908, 910 [3d Dept 1995]), and the
remedi es for such counterclains are the sane as those available for a
nonfraudul ent breach (see UCC 2-721). Here, defendants adm tted that
def endant accepted the natural stone tiles that are the subject of
this action, and they do not allege that there was any nonconformty
or material msrepresentation with respect to those natural stone
tiles. Plaintiff thus net its burden of establishing its entitlenent
to judgnment as a matter of |aw (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]), and defendants failed to raise an
issue that, “if established, could significantly dimnish or negate
plaintiff’s recovery” (Flick Lbr. Co., 223 AD2d at 781).

We therefore reverse the order insofar as appeal ed from grant
plaintiff’s notion in part, dism ss the counterclaimand order that
j udgnment be entered in favor of plaintiff in the amount of $30, 792. 13,
together wwth interest at the rate of 9% (see CPLR 5004) comrenci ng
Cctober 9, 2014, the earliest ascertainable date on which a breach of
contract cause of action for damages in that anmount existed (see CPLR
5001 [b]), and in the anbunt of $2,202.61, together with interest at
the rate of 9% (see CPLR 5004) commrenci ng Cctober 27, 2014, the
earliest ascertainable date on which a breach of contract cause of
action for damages in that anount existed (see CPLR 5001 [b]), plus
costs and di sbursenents.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Ontario County
(Frederick G Reed, A J.), entered July 25, 2016. The order granted
defendant’s notion to disnm ss the conplaint and denied plaintiffs’
cross notion for a default judgment.
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It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs, individual retired enpl oyees of
def endant, Geneva City School District, and their retirees
associ ation, commenced this breach of contract/declaratory judgnment
action seeking, inter alia, a declaration that they are entitled to
the health insurance benefits provided in the collective bargaining
agreenent (CBA) in effect at the tinme each individual plaintiff
retired. Defendant noved to dismss the conplaint, contending, inter
alia, that plaintiffs had failed to serve a tinely notice of claimas
requi red by Education Law § 3813 (1) and that the action was barred by
t he one-year statute of limtations contained in section 3813 (2-b).
Plaintiffs cross-noved for a default judgnent, contending that
defendant’s notion was untinely or, in the alternative, for |eave to
serve a late notice of claimpursuant to Education Law § 3813 (2-a)
and an anended conplaint. W conclude that Supreme Court did not
abuse its discretion in granting defendant’s noti on and denyi ng
plaintiffs’ cross notion in its entirety.

Def endant does not dispute that, due to extensions granted by
plaintiffs’ attorney, it had until January 8, 2016 in which to file an
answer or to make a notion to dismss. Defendant’s attorney attenpted
to conplete the filing through the e-filing systemon that date.

Al'l eging technical difficulties with the e-filing system defendant’s
attorney, on the next business day, filed and served hard copi es of

t he docunents and thereafter conpleted the e-filing within three

busi ness days as required by 22 NYCRR 202.5-b (i). Plaintiffs, in
their cross notion, contended that the notion was untinely and that
they were entitled to a default judgnent. Even assum ng, arguendo,
that the avernments of defendant’s attorney are insufficient to
establish a technical difficulty with the e-filing systemand thus to
establish that the notion was tinely under 22 NYCRR 202.5-b (i), we
nevert hel ess conclude that the court properly denied plaintiffs’ cross
notion for a default judgnent. Plaintiffs do not dispute the court’s
finding that defendant had a reasonabl e excuse for its delay in filing
and serving the notion, but they contend that defendant failed to
establish a neritorious defense to their action. W reject that
contenti on.

A def endant opposing an application for a default judgnent need
not establish that it wll be successful on the nerits, but nust
establish only that there is “a possible nmeritorious defense to the
action” (Knupfer v Hertz Corp., 35 AD3d 1237, 1238 [4th Dept 2006]).
Here, defendant had several possible neritorious defenses to the
conplaint as a whole or to various clainms within the conplaint. For
exanple, plaintiffs had not filed and served a notice of claimas
required by Education Law 8§ 3813 (1) (see Lopez v Gty of New York,
179 AD2d 388, 388-389 [1st Dept 1992]), and several clains were barred
by the one-year statute of |limtations contained in section 3813 (2-b)
(see Fapco Landscaping, Inc. v Valhalla Union Free Sch. Dist., 61 AD3d
922, 923 [2d Dept 2009]). Moreover, with respect to the underlying
nerits of the allegations, based on the | anguage in the excerpts of
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the CBAs contained in the record on appeal, it appears that defendant
may have had a neritorious defense to all of the allegations in the
conplaint (see Non-Instruction Admrs & Supervisors Retirees Assn. v
School Dist. of City of NNagara Falls, 118 AD3d 1280, 1282-1283 [4th
Dept 2014]; cf. Kolbe v Tibbetts, 22 Ny3d 344, 353-354 [2013];
GQuerrucci v School Dist. of City of Niagara Falls, 126 AD3d 1498, 1499
[4th Dept 2015], Iv disnmissed 25 Ny3d 1194 [2015]).

Plaintiffs further contend, in the alternative, that the court
shoul d have permitted themto serve a |ate notice of claimand an
anended conplaint. W reject that contention. “In determning
whet her to grant such | eave, the court nust consider, inter alia,
whet her the [plaintiff] has shown a reasonabl e excuse for the del ay,
whet her the [school district] had actual know edge of the facts
surrounding the claimw thin 90 days of its accrual, and whether the
del ay woul d cause substantial prejudice to the [school district]”
(Matter of Friend v Town of W Seneca, 71 AD3d 1406, 1407 [4th Dept
2010]; see Kennedy v Gswego City Sch. Dist., 148 AD3d 1790, 1790 [4th
Dept 2017]; see generally Education Law 8 3813 [2-a]). “Absent a
cl ear abuse of the court’s broad discretion, the determ nation of an
application for leave to serve a late notice of claimw |l not be
di sturbed” (Dalton v Akron Cent. Schs., 107 AD3d 1517, 1518 [4th Dept
2013], affd 22 NY3d 1000 [2013] [internal quotation marks omtted];
see Kennedy, 148 AD3d at 1790). Here, the court determ ned that
plaintiffs had failed to denonstrate a reasonabl e excuse for the
del ay, and we discern no clear abuse of discretion in that
determi nation. Moreover, we conclude that plaintiffs failed to
denonstrate that defendant had actual know edge of the essential facts

underlying the causes of action, i.e., actual “ ‘[k]now edge of the
injuries or damages clainmed by [the plaintiffs], rather than nere
notice of the underlying occurrence’ ” (Matter of Candino v Starpoint

Cent. Sch. Dist., 115 AD3d 1170, 1171 [4th Dept 2014], affd 24 NY3d
925 [2014]).

Finally, plaintiffs contend that they are not tine-barred from
receiving the health care coverage that was in effect at the tinme they
retired, based on the inplied covenant of good faith and fair dealing
as well as the continuing wong doctrine. Those contentions are
improperly raised for the first tinme on appeal, and we therefore do
not address them (see Associated Textile Rental Servs. v Xerox Corp.

2 AD3d 1301, 1301 [4th Dept 2003]; Merchants Bank of N.Y. v Stahl, 269
AD2d 236, 236 [1lst Dept 2000]; Velaire v City of Schenectady, 235 AD2d
647, 649 [3d Dept 1997], |v denied 89 Ny2d 816 [1997]; Kingston v
Braun, 122 AD2d 543, 543 [4th Dept 1986]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Oswego County Court (Donald E
Todd, J.), rendered January 29, 2015. The judgnent convicted
def endant, upon his plea of guilty, of attenpted sexual abuse in the
first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted sexual abuse in the first degree
(Penal Law 88 110.00, 130.65 [1]). Defendant’s contention that the
Peopl e acted vindictively in presenting the felony charge to the grand
jury was forfeited by his plea of guilty (see People v Taylor, 65 Ny2d
1, 5 [1985]; People v Rodriguez, 55 Ny2d 776, 777 [1981]) and, in any
event, is enconpassed by his valid and unrestricted wai ver of the
right to appeal (see generally People v Parker, 151 AD3d 1876, 1876
[4th Dept 2017]; People v Glliam 96 AD3d 1650, 1650-1651 [4th Dept
2012], Iv denied 19 Ny3d 1026 [2012]). Contrary to defendant’s
contention, “[t]he record establishes that County Court engage[d]
[him in an adequate colloquy to ensure that the waiver of the right
to appeal was a knowi ng and voluntary choice . . . , and informed him
that the waiver was a condition of the plea agreenent” (People v
Snyder, 151 AD3d 1939, 1939 [4th Dept 2017] [internal quotation marks
omtted]). The record further establishes that the court was aware of
defendant’s traumatic brain injury (TBI) and took pains to ensure that
the TBI did not inpair defendant’s ability to understand the plea or
the wai ver of the right to appeal. The plea colloquy establishes,
nor eover, that the waiver of the right to appeal was know ng,
voluntary, and intelligent despite defendant’s TBlI (see People v
Scott, 144 AD3d 1597, 1598 [4th Dept 2016], |v denied 28 NY3d 1150
[ 2017] ; People v DeFazio, 105 AD3d 1438, 1439 [4th Dept 2013], Iv
denied 21 NY3d 1015 [2013]).
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Def endant’ s constitutional speedy trial claimsurvives both his
plea of guilty and his valid waiver of the right to appeal (see People
v Ronmeo, 47 AD3d 954, 957 [2d Dept 2008], affd 12 NY3d 51 [2009], cert
deni ed 588 US 817 [2009]), but the record supports the court’s
determ nation that defendant abandoned that claimby presenting no
evi dence and maki ng no argunents in support of it (see People v Smth,
249 AD2d 426, 427 [2d Dept 1998], |v denied 92 Ny2d 906 [1998]; see
general ly Peopl e v Paduano, 84 AD3d 1730, 1730-1731 [4th Dept 2011]).

By pleading guilty, defendant forfeited his right to appellate
review of his contention that the People violated the notice
requi renent of CPL 710.30 with respect to the victinis identification
(see People v Perkins, 140 AD3d 1401, 1403 [3d Dept 2016], |v denied
28 NY3d 1126 [2016], reconsideration denied 29 NY3d 951 [2017]; People
v La Bar, 16 AD3d 1084, 1084 [4th Dept 2005], Iv denied 5 NY3d 764
[2005]). 1In any event, that contention is al so enconpassed by his
valid waiver of the right to appeal (see People v Lopez, 118 AD3d
1190, 1191 [3d Dept 2014], |v denied 24 NY3d 1003 [2014]), as is his
related contention that the court should have suppressed the victinis
identification (see People v Winstock, 129 AD3d 1663, 1663 [4th Dept
2015], Iv denied 26 Ny3d 1012 [2015]; People v Krouth, 115 AD3d 1354,
1354 [4th Dept 2014], Iv denied 23 NY3d 1064 [2014]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Herki mer County Court (Daniel R King, A J.), dated Novenber 30,
2015. The order denied without a hearing the notion of defendant to
vacate his judgnent of conviction pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law, and the matter is remtted to
Her ki mer County Court for a hearing pursuant to CPL 440.30 (5).

Menorandum  We agree with defendant that County Court erred in
denying wi thout a hearing his notion pursuant to CPL 440.10 to vacate
hi s judgnment of conviction on the ground that he did not receive
effective assistance of trial counsel. |In June 2007, defendant was
arrested and charged with three felonies, including crimnal sexua
act in the first degree (Penal Law 8§ 130.50 [1]), and three
m sdenmeanors, including assault in the third degree (8 120.00 [1]) and
unl awful inprisonnment in the second degree (8 135.05). He was
subsequently indicted for all six crimes. Unbeknownst to the Peopl e,
however, defendant had already pleaded guilty to the three m sdeneanor
charges when he was initially arraigned in Town Court. Shortly before
jury selection, the People | earned of the earlier disposition of the
m sdeneanor charges by plea after “obtaining the | ower court
paperwork.” The court returned the m sdenmeanor charges to Town Court
for sentencing and proceeded to trial against defendant on the
felonies, without any objection by defense counsel that such separate
prosecutions violated the doubl e jeopardy provisions of CPL 40. 20.

After defendant was convicted of the three felonies, he filed a
direct appeal with this Court that raised nunerous contentions,
i ncluding the contention that he was deni ed effective assistance of
counsel. W specifically noted in our decision affirmng the
j udgnment, however, that defendant did not contend that defense counse
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was ineffective in failing to seek dism ssal of the felony charges
under CPL 40.20 (People v Pace, 70 AD3d 1364, 1366 [4th Dept 2010], Iv
deni ed 14 Ny3d 891 [2010]). Defendant thereafter filed the instant
CPL 440.10 notion, raising that very contention. The court denied the
notion without a hearing on the ground that defendant had
unjustifiably failed to raise the contention on his direct appeal. W
now reverse

It is well settled that denial of a CPL 440.10 notion is required
when a defendant unjustifiably fails to raise a ground or issue on a
di rect appeal and “sufficient facts appear[ed] on the record of the
proceedi ngs underlying the judgnent to have permtted, upon appea
from such judgnment, adequate review of the ground or issue raised upon
the notion” (CPL 440.10 [2] [c]). There is no dispute that defendant,
on direct appeal, did not raise the contention that his trial counse
was ineffective in failing to seek dism ssal of the felony charges
under CPL 40.20. The question is whether defendant coul d have raised
that contention on direct appeal and thus whether his failure to do so
was unj ustifiable.

In order to succeed on a claimof ineffective assistance of tria
counsel based on a failure to make a particular notion or objection, a
def endant on a direct appeal or a CPL article 440 notion nust
denonstrate that the notion or objection, if nade, would have been
successful (see People v Peterson, 19 AD3d 1015, 1015 [4th Dept 2005],
v denied 6 NY3d 851 [2006]; see al so People v Caban, 5 NY3d 143, 152
[ 2005]). Thus, defendant, in order to establish ineffective
assi stance of trial counsel on the direct appeal, would have been
required to establish not only that trial counsel failed to seek
di sm ssal under CPL 40.20, which is undisputed, but also that such a
notion, if made, woul d have been successful. It is the latter factor
that controls our anal ysis.

The Peopl e do not dispute that defendant was separately
prosecuted for various offenses based upon the sane act or crimna
transaction, which is generally prohibited by CPL 40.20 (2), and
def endant does not dispute that the occurrence of separate
prosecutions was evident fromthe record on the direct appeal. Here,
however, a determ nation whether a notion for dism ssal under CPL
40. 20 woul d have been successful could not have been made on the
di rect appeal and cannot be made on this appeal fromthe order denying
the CPL article 440 notion. Resolution of that issue is dependent on
a review of matters that were outside the record on direct appeal and

are outside the record on this appeal. Moreover, considering the
all egation that the “local court record is now m ssing,” we concl ude
t hat defendant did not fail in his “obligation to prepare a proper

record” (People v Aivo, 52 Ny2d 309, 320 [1981], rearg deni ed 53 Ny2d
797 [1981]).

As the People correctly contend, separate prosecutions are
permtted under certain circunstances. Under subdivision CPL 40.20
(2) (a), separate prosecutions are permtted where “[t] he offenses as
defined have substantially different elenents and the acts
establishing one offense are in the main clearly distinguishable from
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t hose establishing the other” (enphasis added). Under subdivision (2)
(b), separate prosecutions are permtted when “[e]ach of the offenses
as defined contains an elenment which is not an el enent of the other,
and the statutory provisions defining such offenses are designed to
prevent very different kinds of harmor evil” (enphasis added). |If

ei ther exception applies, then the notion for dism ssal under CPL

40. 20, if made, woul d not have been successful and trial counsel was
not ineffective in failing to make such a notion.

Addressing first CPL 40.20 (2) (b), we conclude that the record
on direct appeal was sufficient to determ ne whether that exception
applied inasnuch as the applicability of that exception is based
solely on the statutory definition of the offenses and the harm or
evil those provisions were designed to prevent. Thus, the absence of
the “l ower court paperwork” is irrelevant to the analysis. |n our
view, defendant’s contention, i.e., that CPL 40.20 (2) (b) would not
have permtted the separate prosecutions, has nmerit. Even if the two
m sdeneanors of assault and unlawful inprisonnent, as defined,
contained different elenents fromthe three felonies, “the evil to be

i nhi bited—+he preval ence of violence . . . —s common to [all five
offenses] . . . [, and those five] offenses represent an aspect, to a
varyi ng degree of culpability, of deterring and puni shing behavi or
likely to result ininjury . . . It is significant in this regard to

note that [those five offenses] gr[e]w out of acts nearly sinultaneous
in execution” (People v Fernandez, 43 AD2d 83, 91 [2d Dept 1973]). W
need not resolve the applicability of subdivision (2) (b), however,
because even if separate prosecutions were not permtted under

subdi vision 40.20 (2) (b), defendant nust al so establish that separate
prosecutions were not permtted under CPL 40.20 (2) (a) in order to
establish that a notion to dismss the felonies under CPL 40.20, if
made, woul d have been successful.

Unl i ke subdivision (2) (b), the determ nati on whether separate
prosecutions were permtted under subdivision (2) (a) could not have
been nmade on the direct appeal because the “lower court paperwork” was
not included in the record, and a review of the chargi ng docunents for
the prior and current prosecutions is necessary to determne if acts
establishing the m sdeneanor offenses were “in the nain clearly
di stingui shable fromthose establishing the [felony offenses]” (CPL
40.20 [2] [a]; see generally Matter of Abrahamv Justices of NY.
Suprenme Ct. of Bronx County, 37 Ny2d 560, 567 [1975]).

| nasmuch as the record on the direct appeal |acked the |ower
court paperwork, the record on direct appeal was insufficient to
determ ne whether a notion to dismss the felony counts under CPL
40.20, if made, would have been successful. W thus concl ude that
defendant did not “unjustifiabl[y]” fail to raise the contention on
direct appeal and that the court erred in sunmarily dism ssing the CPL
440.10 notion on that ground (CPL 440.10 [2] [c]). W therefore
reverse the order and remt the matter to County Court to conduct a
heari ng on defendant’s noti on.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (R chard
A. Dollinger, A J.), entered Cctober 19, 2016. The order, insofar as
appeal ed from enforced the residency provision of the parties’
Separation/ Opting Qut Agreenent and denied that part of the cross
notion of plaintiff seeking to nodify the custody and visitation
provi sions of that agreenent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the first and third
ordering paragraphs are vacated and the matter is remtted to Suprene
Court, Monroe County, for further proceedings in accordance with the
foll owi ng nmenorandum I n this post-divorce proceeding, plaintiff
father, as limted by his brief, appeals fromthose parts of an order
that enforced the residency provision of the parties’

Separation/ Qpting Qut Agreenent (Agreenent) and denied that part of
his cross notion seeking to nodify the custody and visitation

provi sions of the Agreenent. The Agreenent provided for joint custody
of the parties’ child, with primary residence with defendant nother.
Followi ng the parties’ divorce, the father relocated to the residence
of his fiancée and their child. The Agreenment expressly contenpl ated
that the nother woul d rel ocate when the parties’ child was to commence
ki ndergarten, and the father agreed in that event to maintain his
residence within a 15-mle radius of the nother’s residence. After
the nother relocated, the father continued to maintain his residence
with his fiancée and their child, which is located nore than 15 miles
fromthe nother’s new residence. The nother thereafter noved to
nodi fy the visitation provisions of the Agreenment and cross-noved for,
inter alia, an order enforcing the provision of the Agreenent
requiring that the father maintain a residence within 15 mles of her
new resi dence. The father cross-noved for an order nodifying the
custody and visitation provisions of the Agreenment and requiring that
the parties undergo a custodi al or psychol ogi cal eval uation. Suprene
Court, anong other things, denied the father’s cross notion and
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ordered that the father had three nonths to establish a residence
within 15 mles of the nother’s new residence. W note that the court
thereafter granted the father’s notion to stay that part of the order
concerning the residence requirenent.

We agree with the father that the court erred in giving hima
deadline to relocate within the 15-mle radius provided in the
Agreement w thout conducting a hearing, and that the court further
erred in denying that part of the father’s cross notion seeking
nodi fication of the custody and visitation provisions of the
Agreenent, also w thout conducting a hearing. W therefore reverse
the order insofar as appealed from and we renmt the matter to Suprene
Court for a hearing to determ ne whether to enforce or nodify the
Agr eenent .

Wiile “ ‘[a] hearing is not automatically required whenever a
parent seeks nodification of a custody order’ ” (Matter of Knuth v
Westfall, 72 AD3d 1642, 1642 [4th Dept 2010]), here we concl ude that
t he conbi ned effect of the parties’ “relocation[s] was a change of
ci rcunst ances warranting a reexam nation of the existing custody
arrangenment” at an evidentiary hearing (Matter of Miniz v Paradizo,
258 AD2d 970, 970 [4th Dept 1999]; see Matter of Dench-Layton v Dench-
Layton, 123 AD3d 1350, 1351 [3d Dept 2014]). Wiile the parties’
Agreenent provided that the father nust reside within a 15-m | e radius
of the nother’s residence upon her relocation, the overriding
consideration in determ ning whether to enforce such a provision is
the child s best interests (see Matter of Tropea v Tropea, 87 Nyad
727, 740-741 [1996]; Matter of Bodrato v Biggs, 274 AD2d 694, 695 [3d
Dept 2000]; Matter of Giffen v Evans, 235 AD2d 720, 721 [3d Dept
1997]). It is inpossible to determne on this record the effect on
the child of enforcing or nodifying the Agreenent, and we concl ude
that the parties should be afforded an opportunity to present evidence
concerning the child s best interests.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( DEBORAH K. JESSEY OF
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COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered February 4, 2016. The judgnment convi cted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his guilty plea of crimnal possession of a weapon in the second
degree (Penal Law 8§ 265.03 [3]). Suprene Court properly denied
wi thout a hearing that part of defendant’s omi bus notion seeking
suppressi on of physical evidence seized during a search of the subject
residence. Defendant’s notion did not contain sworn all egations of
fact supporting the conclusion that he has standing to contest the
legality of the search of the residence (see CPL 710.60 [3] [b]; see
general ly People v Brunson, 226 AD2d 1093, 1093-1094 [4th Dept 1996],
v dismssed 88 Ny2d 981 [1996]). In support of his notion, defendant
submtted his witten statenent to the police in which he stated that
he did not know the resident of the prem ses inasnuch as he had j ust
met her on the night in question, and that he was at the prem ses for
t he purpose of socializing with her and other guests. Based on that
statenent, defendant was “no nore than a casual visitor having
‘relatively tenuous ties’ to the [prem ses]” and he thus | acks
standing to contest the legality of the search (People v Pope, 113
AD3d 1121, 1122 [4th Dept 2014], |v denied 23 NY3d 1041 [2014],
guoting People v Otiz, 83 Ny2d 840, 842 [1994]; see People v
Gonzal ez, 45 AD3d 696, 696 [2d Dept 2007], |v denied 10 NY3d 811
[ 2008]) .
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In light of our determ nation, defendant’s renai ni ng contentions
have been rendered academ c.

Ent ered: Novenber 17, 2017 Mark W Bennett
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1302

CA 16- 01952
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

JOHN GUI DO AND SALLY GUI DG,
PLAI NTI FFS- APPELLANTS,

Vv MEMORANDUM AND ORDER

COUNTY OF CAYUGA, JACKIE WQJESKI, RN, CARCL
WALLACE, RN, “JANE" LITTY, RN, CPT. JOHN

MACK, C. O “JOHN’ FLETCHER, SGI. “JOHN’ PERKI NS,
PANGH LAY KOO, MD, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

COUNTY OF CAYUGA, JACKIE WDJESKI, RN, CARCL
WALLACE, RN, CHRI STINE LITTY, RN, CPT. JOHN
MACK, C. O BRETT FLETCHER, SGI. SHANE PARKI NS,
AND PANGH LAY KOO, MDD, THI RD- PARTY PLAI NTI FFS,

Vv

AUBURN COMMUNI TY HOSPI TAL, ALSO KNOWN AS
AUBURN MEMORI AL HOSPI TAL, PHI LI P GOTTLI EB, MND,
THI RD- PARTY DEFENDANTS- RESPONDENTS,

ET AL., THI RD- PARTY DEFENDANTS.

KENNETH B. GCLDBLATT, MOHEGAN LAKE, D.J. & J. A Cl RANDO ESQS.,
SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

THE LAW FI RM OF FRANK W M LLER, EAST SYRACUSE (CHARLES C. SPAGNOLI OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS.

FELDVAN Kl EFFER, LLP, BUFFALO (JAMES E. EAGAN OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT AUBURN COMVUNI TY HOSPI TAL, ALSO KNOWN
AS AUBURN MEMORI AL HOSPI TAL.

MACKENZI E HUGHES LLP, SYRACUSE (RYAN T. EMERY OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT PHI LI P GOTTLI EB, ND.

Appeal from an order of the Suprenme Court, Cayuga County (Mark H.
Fandrich, A J.), entered July 29, 2016. The order granted the notion
of third-party defendant Philip Gottlieb, MD, to vacate the note of
i ssue and certificate of readi ness, and denied the cross notion of
plaintiffs to sever the third-party action fromthe main action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.
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Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by plaintiff John Guido after defendants allegedly
failed to provide himw th his prescription nedication while he was
incarcerated at a facility operated by defendant County of Cayuga.
Third-party defendant Philip CGottlieb, MD noved to vacate the note of
i ssue and certificate of readiness, and plaintiffs cross-noved
pursuant to CPLR 1010 to sever the third-party action fromthe main
action. Suprene Court granted Gottlieb’ s notion and denied
plaintiffs’ cross notion. W affirm

Contrary to plaintiffs’ contention, we conclude that the court
did not abuse its discretion in denying the cross notion for severance
i nasmuch as plaintiffs failed to show substantial prejudice (see CPLR
1010; Coffee v Tank Indus. Consultants, Inc., 133 AD3d 1305, 1306 [4th
Dept 2015]; Neckles v VW Credit, Inc., 23 AD3d 191, 192 [1st Dept
2005]). The court also properly granted the notion to vacate the note
of issue and certificate of readi ness because, anong other things,
“the third-party action was comenced after the note of issue was
filed in the main action, and [CGottlieb] had outstandi ng requests for
di scovery” (Coffee, 133 AD3d at 1306; see 22 NYCRR 202.21 [€]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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THE WRI CHT FIRM LLC, ROCHESTER (RON F. WRI GHT OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal s from an order of the Suprenme Court, Mnroe County (Ann
Mari e Taddeo, J.), entered August 24, 2016. The order, inter alia,
denied in part the notions of defendants and the nonparties to, anong
ot her things, quash a subpoena duces tecum served by plaintiff on the
nonparti es and defendants’ insurer.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries that she allegedly sustained in an autonobile accident. At
t he request of defendants, plaintiff was exam ned by nonparty Hubert
F. Riegler, MD., who was enpl oyed by nonparty Legal Med, a third-
party medi cal exam nation vendor (hereafter, nonparties). Defendants’
insurer paid for the exam nation. After defendants gave notice that
they intended to call Dr. Riegler as an expert witness at trial
plaintiff served a judicial subpoena duces tecumon the nonparties and
defendants’ insurer seeking the production of various docunents and
materials. As relevant to these appeals, in paragraph two of the

subpoena plaintiff sought production of all billing and paynent
records related to examnations performed by Dr. Riegler on behalf of
all insurance conpanies and attorneys for the prior five years.

Plaintiff sought such information to ascertain any possible bias or
interest on the part of Dr. Riegler.
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The nonparties and defendants noved, inter alia, to quash the
subpoena, and Suprene Court denied the notions in part. The
nonparties and defendants now appeal. Contrary to the contention of
t he nonparties and defendants, the court properly denied those parts
of the notions seeking to quash paragraph two of the subpoena.
Plaintiff was entitled to the information to assist her in preparing
guestions for cross-exam nation of Dr. Riegler concerning his bias or
interest (see Domnicci v Ford, 119 AD3d 1360, 1361 [4th Dept 2014];
see generally Sal mv Mses, 13 Ny3d 816, 818 [2009]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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SUSAN N. BURGESS, DEFENDANT- RESPONDENT PRO SE.

Appeal from an order of the Suprenme Court, Oneida County (Patrick
F. MacRae, J.), dated August 28, 2015. The order granted defendant’s
notion to withdraw her counterclainms and disnissed the entire action.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum Plaintiff appeals pro se froman order that granted
defendant’s notion to withdraw her counterclainms and di sm ssed the
entire action. The Third Departnent previously affirnmed an order
that, inter alia, dismssed the conplaint (Hyman v Burgess, 125 AD3d
1213, 1213-1216 [3d Dept 2015]).

We conclude that plaintiff’s appeal nust be di sm ssed because
plaintiff is not an “aggrieved party” and thus |acks standing to
appeal fromthe order (CPLR 5511). An aggrieved party is one whose
interests are adversely affected by the judgnent or order (see
general ly Benedetti v Erie County Med. Cr. Corp., 126 AD3d 1322, 1323
[4th Dept 2015]), and plaintiff is not aggrieved by the instant order
di sconti nui ng defendant’s countercl ai ns against plaintiff and thus
di sm ssing the entire case.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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SUSAN N. BURGESS, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

MARI TA E. HYMAN, PLAI NTI FF- APPELLANT PRO SE.

SUSAN N. BURGESS, DEFENDANT- RESPONDENT PRO SE.

Appeal from an order of the Suprene Court, Oneida County (Patrick
F. MacRae, J.), entered Decenber 2, 2015. The order denied
plaintiff’s notion for |eave to reargue her notion seeking | eave to
anend the conpl ai nt.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Empire Ins. Co. v Food City, 167 AD2d 983, 984 [4th
Dept 1990]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1310

CA 16-01250
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, DEJOSEPH, AND W NSLOW JJ.

IN THE MATTER OF THE APPLI CATI ON OF GRACI A E.
CAVPBELL AND CLARI SSA L. VAI DA,

PETI TI ONERS- APPELLANTS,

FOR THE CONSTRUCTI ON OF THE WLL OF GRACIA M ORDER
CAVPBELL, DECEASED.

( PROCEEDI NG NO. 1.)

IN THE MATTER OF THE APPLI CATI ON OF GRACI A E.

CAVPBELL AND CLARI SSA L. VAI DA,

PETI TI ONERS- APPELLANTS,

FOR THE CONSTRUCTI ON OF THE WLL OF MARJORI E K. C.

KLOPP, DECEASED.

( PROCEEDI NG NO. 2.)

MELI SSA C. ENGLAND AND BENJAM N K. CAMPBELL, AS

PERSONAL REPRESENTATI VES OF THE ESTATE OF HAZARD K.

CAMPBELL, SR, DECEASED, AND HSBC BANK USA, N.A.,

AS CO- TRUSTEES, RESPONDENTS.

JAVES P. DOVAGALSKI, ESQ, GUARDI AN AD LI TEM FOR

| NFANT CONTI NGENT BENEFI Cl ARl ES, RESPONDENT- RESPONDENT.

LAWRENCE J. KONCELI K, JR, EAST HAMPTON, FOR PETI TI ONERS- APPELLANTS.

BARCLAY DAMON, LLP, BUFFALO (JAMES P. DOVAGALSKI OF COUNSEL),
RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered May 3, 2016. The order, insofar as
appeal ed from constructed the wills of Gacia M Canpbell and
Marjorie K C. Klopp and determ ned valid the disposition of Gacia M
Canpbel I .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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ET AL., DEFENDANTS.
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MCMAHON, KUBLICK & SM TH, P.C., SYRACUSE (JAN S. KUBLI CK OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FEI'N, SUCH & CRANE, LLP, ROCHESTER, D.J. & J. A Cl RANDO ESQS.
SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Jefferson County
(James P. McClusky, J.), entered October 5, 2016 in a foreclosure
action. The judgnment, anong other things, directed the sale of the
nor t gaged prem ses.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum I n appeal No. 2, Philip Sinmao (defendant) purports
to appeal froma decision of Suprene Court granting plaintiff’s notion
for a judgnent of foreclosure and sale. |Inasnmuch as no appeal |ies
froma decision, that appeal is dism ssed (see CPLR 5512 [a];

Mont anaro v Wi chert, 145 AD3d 1563, 1563 [4th Dept 2016]). In appeal
No. 1, defendant appeals fromthe resulting judgnent of foreclosure
and sale. Defendant’s sole contention on appeal is that the court
shoul d have denied plaintiff’s notion because the referee appointed to
ascertain and conpute the anobunt due to plaintiff did not conduct a
fact-finding hearing or provide notice of such a hearing to defendant.
That contention, however, is inproperly raised for the first tine on
appeal (see Biro v Keen, 153 AD3d 1571, 1572 [4th Dept 2017];

Ci esinski v Town of Aurora, 202 AD2d 984, 985 [4th Dept 1994]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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PH LI P SI MAO, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO 2.)

MCMVAHON, KUBLICK & SM TH, P.C., SYRACUSE (JAN S. KUBLI CK OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FEI'N, SUCH & CRANE, LLP, ROCHESTER, D.J. & J. A Cl RANDO ESQS.,
SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a decision of the Suprenme Court, Jefferson County
(James P. McClusky, J.), entered Septenber 9, 2016. The deci sion
granted plaintiff’s notion for a judgment of foreclosure and sale.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Same nmenorandum as in KeyBank N.A. v Simao ([appeal No. 1]
AD3d __ [Nov. 17, 2017]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered Novenber 18, 2015. The judgnent convicted
def endant, upon his plea of guilty, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon his
plea of guilty, of crimnal contenpt in the first degree (Penal Law
§ 215.51 [b] [v]), defendant contends that his waiver of the right to
appeal is invalid because it was not know ngly, voluntarily, and
intelligently entered. W reject that contention. It is well settled
that a “court need not engage in any particular |itany when apprising
a defendant pleading guilty of the individual rights abandoned”
(Peopl e v Lopez, 6 NY3d 248, 256 [2006]). To the contrary, a court
need only make “certain that . . . defendant’s understandi ng of the
terms and conditions of a plea agreenent is evident on the face of the
record” (id.). Here, the record establishes that County Court engaged
defendant “in an adequate colloquy to ensure that the waiver of the
right to appeal was a knowi ng and vol untary choice” (People v Carr,
147 AD3d 1506, 1506 [4th Dept 2017], |v denied 29 NY3d 1030 [2017]
[internal quotation marks omtted]). |In addition, the plea colloquy,
together with the witten waiver of the right to appeal (see People v
G bson, 147 AD3d 1507, 1507 [4th Dept 2017], |v denied 29 NY3d 1032
[ 2017]; see generally People v Ranbs, 7 Ny3d 737, 738 [2006]),
adequately apprised defendant that “the right to appeal is separate
and distinct fromthose rights automatically forfeited upon a plea of
guilty” (Lopez, 6 Ny3d at 256; see Carr, 147 AD3d at 1506).

The valid waiver of the right to appeal with respect to both the
conviction and the sentence forecl oses defendant’s challenge to the
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severity of his sentence (see Lopez, 6 NY3d at 255-256; Carr, 147 AD3d
at 1506; cf. People v Maracle, 19 NY3d 925, 928 [2012]). Furthernore,
al t hough defendant purports to challenge the legality of the sentence,
“when the | abel defendant assigned to his appellate claimis
di sregarded and the actual gist of the claimis exanmned, it is
apparent that his challenge is addressed not to the legality of the
sentence on its face, or even to the power of the court to inpose the
sentence it chose” (People v Callahan, 80 Ny2d 273, 281 [1992]).
Here, upon exam ning the core of defendant’s contention, we concl ude
that he is “essentially challenging the procedure pursuant to which he
was sentenced as [a second felony offender]” (People v Adans, 64 AD3d
1186, 1187 [4th Dept 2009], Iv denied 13 NY3d 834 [2009]; see People v
Carney, 129 AD3d 1511, 1511 [4th Dept 2015], |v denied 27 NY3d 994
[2016]), and his “valid waiver of his right to appeal precludes review
of his claimthat the procedure used to adjudicate hima second fel ony
of fender was defective” (People v Kosse, 94 AD3d 908, 908 [2d Dept
2012], Iv denied 19 Ny3d 963 [2012]; see People v Hol mes, 122 AD3d
770, 770 [2d Dept 2014], |v denied 24 Ny3d 1219 [2015]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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M CHAEL STEI NBERG ROCHESTER, FOR RESPONDENT- APPELLANT.

JUSTIN F. BROTHERTON, ATTORNEY FOR THE CHI LD, WATERTOM.

Appeal froman order of the Famly Court, Jefferson County (Peter
A. Schwerzmann, A. J.), entered June 23, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, awarded
petitioner visitation with the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The parties are the biological parents of the
subject child. |In March 2015, respondent-petitioner father and his
spouse filed a petition seeking to adopt the child together (see
generally Donestic Relations Law 8 110). In June 2015, petitioner-
respondent nother filed a petition seeking to nodify the existing
order of custody and visitation. In appeal No. 1, the father appeals
froman order that granted the nother’s petition and awarded her
visitation with the child and, in appeal No. 2, he appeals froma
subsequent order that dism ssed the adoption petition. W affirmin
bot h appeal s.

The father contends that Famly Court erred in refusing to find
t hat the nother abandoned the child and thus that her consent to the
adoption was not required. W reject that contention. A parent’s
consent to adoption is required unless that parent evinces an intent
to forego his or her parental rights and obligations by failing for a
period of six nmonths to visit the child, or to comunicate with the
child or the person having | egal custody of the child, although able
to do so (see Donestic Relations Law 8 111 [2] [a]). \Were the person
havi ng custody of the child thwarts or interferes with the
noncustodi al parent’s efforts to visit or conmunicate with the child,
a finding of abandonnment is inappropriate (see Matter of Edward Franz
F., 186 AD2d 256, 257 [2d Dept 1992]; cf. Matter of Brittany S., 24
AD3d 1298, 1299 [4th Dept 2005], |v denied 6 NY3d 708 [2006]). The
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party seeking a finding of abandonnment has the burden of establishing
abandonnent by clear and convi ncing evidence (see Matter of Adrianna
[Dom nick |.—Jessica F.], 144 AD3d 1145, 1146 [2d Dept 2016]; Brittany
S., 24 AD3d at 1299).

At the hearing on the petitions, the nother testified that she
repeatedly sent nessages to the father and his spouse seeking to
reestablish her relationship with the child and that, each tinme she
did so, they ignored her nessages or the father nerely insisted that
she agree to the adoption. The court credited the nother’s testinony,
and we see no reason to disturb that determ nation (see generally
Matter of Kol son [Janna A.—M chael T.], 153 AD3d 1665, 1666 [4th Dept
2017]). Inasnmuch as the evidence established that the father and his
spouse thwarted or interfered with the nother’s efforts to visit or
conmuni cate with the child, we conclude that abandonnment of the child
by the nother was not established by clear and convinci ng evi dence
(see Edward Franz F., 186 AD2d at 257; cf. Brittany S., 24 AD3d at
1299) .

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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GREGCRY E. S., PETI TI ONER- APPELLANT;

LYDIA A C., RESPONDENT- RESPONDENT.
(APPEAL NO. 2.)

M CHAEL STEI NBERG ROCHESTER, FOR PETI TI ONER- APPELLANT.

JUSTIN F. BROTHERTON, ATTORNEY FOR THE CHI LD, WATERTOM.

Appeal from an order of the Famly Court, Jefferson County (Peter
A. Schwerzmann, A. J.), entered August 9, 2016. The order disni ssed
t he adoption petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nenorandumas in Matter of Lydia A .C. ([appeal No. 1]
AD3d __ [Nov. 17, 2017]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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COLBY CLAYFI ELD, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTI CA (PATRI CK J. MARTHAGE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

COLBY CLAYFI ELD, DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered Septenber 9, 2010. The judgnment convicted
def endant, upon a jury verdict, of conspiracy in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himupon a jury
verdi ct of conspiracy in the second degree (Penal Law § 105.15),
def endant contends in his pro se supplenental brief that County Court
erred in admtting in evidence a videotape of a conversation between
def endant and an undercover investigator because the videotape
i ncl uded captions setting forth what the parties to the conversation
wer e saying, and the People presented no evidence establishing how the
captions cane to be on the videotape. W reject that contention.
| nasnmuch as “[t]he use of subtitles [or captions] for video recordings
is tantanmount to a transcript of the recording” (United States v
Morris, 406 Fed Appx 758, 759 [4th Cir 2011], cert denied 564 US 1029
[ 2011]), the captions were properly placed before the jury based on
the investigator’s testinony that they fairly and accurately
represented his conversation with defendant (see People v Robi nson,
158 AD2d 628, 628-629 [2d Dept 1990]; see generally People v Lubow, 29
NY2d 58, 68 [1971]; People v Caswell, 49 AD3d 1257, 1257-1258 [4th
Dept 2008], Iv denied 11 NY3d 735 [2008]). W note that the court
m nim zed any potential prejudice to defendant by instructing the jury
that the captions were not evidence and were intended only to aid the
jury in its review of the videotape (see generally People v Gandy, 152
AD2d 909, 909 [4th Dept 1989], |v denied 74 NYy2d 896 [1989]).
Contrary to defendant’s contention in his nmain brief, the sentence is
not unduly harsh or severe. Finally, to the extent that defendant
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contends in his main brief that the sentence constitutes cruel and
unusual puni shnent, we conclude that the sentence is not “ ‘grossly
di sproportionate to the crine’ ” (People v Thonpson, 83 Ny2d 477, 479
[1994]), and that his contention is therefore without nerit.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (JULI E BENDER FI SKE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L.
D Amico, J.), rendered Decenber 17, 2015. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that County Court erred
in refusing to suppress a handgun seized fromhis person by the police
during a traffic stop. W reject that contention. Initially, we
rej ect defendant’s contention that the court’s factual findings at the
suppression hearing are against the weight of the evidence (see People
v Johnson, 143 AD3d 1284, 1285 [4th Dept 2016], |v denied 28 NY3d 1146
[2017]). “The suppression court’s credibility determ nations and
choi ce between conflicting inferences to be drawn fromthe proof are
granted deference and will not be disturbed unless unsupported by the
record” and, contrary to defendant’s contention, we perceive no basis
to disturb the court’s determnation to credit the testinony of the
police officers (People v Hale, 130 AD3d 1540, 1541 [4th Dept 2015],
| v deni ed 26 Ny3d 1088 [2015], reconsideration denied 27 Ny3d 998
[ 2016] [internal quotation marks omitted]; see People v MIls, 93 AD3d
1198, 1199 [4th Dept 2012], |v denied 19 NY3d 964 [2012]; People v
Barfield, 21 AD3d 1396, 1396-1397 [4th Dept 2005], |v denied 5 NY3d
881 [2005]).

The evi dence at the suppression hearing established that the
police “lawful ly stopped the vehicle in which defendant was a
passenger because it had excessively tinted wi ndows” (People v Fagan,
98 AD3d 1270, 1271 [4th Dept 2012], lv denied 20 NY3d 1061 [2013],
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cert denied __ US|, 134 S C 262 [2013]), and lawfully directed
defendant to exit the vehicle (see People v Robinson, 74 Ny2d 773, 775
[ 1989], cert denied 493 US 966 [1989]; People v Henderson, 26 AD3d
444, 445 [2d Dept 2006], Iv denied 6 NY3d 895 [2006]). Based upon

def endant’ s novenents outside the vehicle, “the officers suspected

t hat defendant was attenpting to conceal sonething . . . , and they
reasonably suspected that defendant was arnmed and posed a threat to
their safety because his actions were directed to the area of his
wai st band, which was concealed fromtheir view (Fagan, 98 AD3d at
1271). Thus, when defendant grabbed the front area of his waistband
upon exiting the vehicle, the first officer was justified in directing
defendant to place his hands on the roof of the vehicle, in holding
onto defendant’s belt, and in instructing himto walk toward the rear
of the vehicle (see People v Geen, 80 AD3d 1004, 1005 [3d Dept 2011];
Peopl e v Mack, 49 AD3d 1291, 1292 [4th Dept 2008], |v denied 10 NY3d
866 [2008]) and, when defendant refused several instructions to stop
pressing his wai st against the vehicle while sidestepping along it,
the first officer was justified in pulling defendant away fromthe
vehicle by the belt (see Fagan, 98 AD3d at 1271). Even assum ng,
arguendo, that defendant was subjected to a frisk when the second
of fi cer touched defendant’s hip area and pushed his body away fromthe
vehicl e, thereby revealing the handgun in defendant’s wai stband, we
concl ude that such an intrusion was justified based upon defendant’s
refusal to conply with the repeated instructions to nove his wai st
fromthe vehicle and the netal -on-netal sound heard by the second

of ficer, which was consistent with the sound of a weapon maki ng
contact with the vehicle (see Mack, 49 AD3d at 1292). W thus
conclude that the conduct of the police constituted a
“constitutionally justified intrusion designed to protect the safety
of the officers” (People v Robinson, 278 AD2d 808, 809 [4th Dept
2000], Iv denied 96 Ny2d 787 [2001]), and that the court properly
refused to suppress the evidence seized as a result thereof (see Mack,
49 AD3d at 1292).

Finally, contrary to defendant’s alleged “concession” otherw se,
his contention that the police subjected himto an unlawful frisk is
preserved for our review (see People v De Bour, 40 Ny2d 210, 214
[ 1976]; People v Riddick, 70 AD3d 1421, 1423 [4th Dept 2010], Iv
deni ed 14 NY3d 844 [2010]) and, therefore, his assertion that defense
counsel was ineffective for failing to preserve that contention is
w thout nerit.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A.J.), rendered January 26, 2016. The judgnent convicted
def endant, upon a jury verdict, of pronoting prison contraband in the
first degree and crim nal possession of a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of pronoting prison contraband in the first degree
(Penal Law 8 205.25 [2]) and crimnal possession of a weapon in the
third degree (8 265.02 [1]). W reject defendant’s contention that
County Court’s Sandoval ruling constituted an abuse of discretion
i nasmuch as the court allowed the People to cross-exani ne def endant
with respect to, inter alia, a prior conviction of crimnal possession
of a weapon in the second degree. “Cross-exam nation of a defendant
concerning a prior crime is not prohibited solely because of the
simlarity between that crinme and the crine charged” (People v Cosby,
82 AD3d 63, 68 [4th Dept 2011], |v denied 16 NY3d 857 [2011]).

Def endant failed to preserve for our review his further
contention that he was deprived of a fair trial by prosecutoria
m sconduct on sunmmation (see CPL 470.05 [2]; People v Simons, 133
AD3d 1227, 1228 [4th Dept 2015]). |In any event, that contention is
wi thout nerit (see generally People v Halm 81 Ny2d 819, 821 [1993]).
Def endant al so failed to preserve for our review his contention that
the court’s pre-summation instruction to the jury was m sl eadi ng
because it failed to differentiate between defendant’s role as a
wi tness and his role as pro se counsel inasmuch as defendant failed to
make a “ ‘tinmely objection or request to charge’ ” (People v Justice,
99 AD3d 1213, 1216 [4th Dept 2012], |v denied 20 Ny3d 1012 [2013]).
In any event, that contention is also wthout nerit because the
court’s instruction, read as a whole, did not convey to the jury that
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t hey shoul d disregard defendant’s testinony in his capacity as a
Wi t ness.

Def endant al so contends that the court should have adjourned the
trial to wait for the arrival of defendant’s subpoenaed nedi ca
records and that he was thereby denied his right to present a defense.
The record establishes that defendant did not request an adjournment
on that ground and, indeed, he inforned the court that he was willing
to proceed with trial w thout the subpoenaed nedical records. Thus,
def endant wai ved his present contention (see generally People v Ahned,
66 NY2d 307, 311 [1985], rearg denied 67 NYy2d 647 [1986]).

Finally, defendant’s sentence is not unduly harsh or severe.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered August 4, 2014. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of robbery in the second degree (Penal Law
§ 160.10 [2] [b]). Suprene Court properly refused to suppress the
victims showp identification of defendant. Contrary to defendant’s
contention, “the showup was not rendered unduly suggestive because he
was handcuffed” during the procedure (People v Mack, 135 AD3d 962, 963
[ 2d Dept 2016], |v denied 27 NY3d 1002 [2016]; see People v Smth, 128
AD3d 1434, 1435 [4th Dept 2015], |v denied 26 NY3d 1011 [2015]).
Mor eover, “the fact that [police] advised the [victin] that a suspect
fitting the [perpetrator’s] description had been stopped did not
i nval i date the showup, as this information nerely conveyed what a
wi tness of ordinary intelligence woul d have expected under the
circunst ances” (People v Franqueira, 143 AD3d 1164, 1166 [3d Dept
2016] [internal quotation marks omtted]; see People v Mathis, 60 AD3d
1144, 1146 [3d Dept 2009], |v denied 12 NY3d 927 [2009]; see generally
People v Gatling, 38 AD3d 239, 240 [1st Dept 2007], |v denied 9 NY3d
865 [2007]). Defendant’s contention that the showup identification
shoul d have been suppressed because it was not conducted in close
tenporal proximty to the crime is unpreserved for our review (see
People v Lewis, 97 AD3d 1097, 1097-1098 [4th Dept 2012], |v denied 19



- 2- 1341
KA 15-00041

NY3d 1103 [2012]), and we decline to reviewit as a matter of
discretion in the interest of justice (see CPL 470.15 [3] [c]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered January 3, 2014. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of
mari huana in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of marihuana in the third
degree (Penal Law 8§ 221.20). During a traffic stop of defendant’s
vehicle, a police officer found “two | arge sandw ch bags” of mari huana
in a shoe box on the back seat, nine “pill-sized zipl ock baggi es” of
mari huana in a bl ack backpack on the floor of the back seat on the
passenger’s side, a digital scale between the driver’'s seat and the
center console, and an additional pill-sized bag of mari huana and
about $1,500 in cash on defendant’s person. The total weight of the
mar i huana was 8.56 ounces, and the anounts found in different places
were not wei ghed separately. The passenger in the vehicle testified
at trial as a defense witness that the mari huana in the backpack was
his alone, and that it weighed four to ei ght ounces.

Def endant contends that the verdict is against the weight of the
evidence with respect to whether he constructively possessed the
mar i huana that was found in the back seat, and therefore whether he
possessed nore than ei ght ounces of mari huana (see Penal Law
§ 221.20). We reject that contention. The circunstances of the stop,
i ncl udi ng defendant’ s possession of a |arge sum of cash and the
presence and position of the scale in his vehicle, “support[] the
concl usi on that defendant exercised dom nion and control, at |east
jointly wwth [the passenger], over the [marihuana in the back seat]”
(People v Diaz, 100 AD3d 446, 447 [1lst Dept 2012], affd 24 Ny3d 1187
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[ 2015]; see § 10.00 [8]; People v Jones, 72 AD3d 452, 452 [1lst Dept
2010], Iv denied 15 NY3d 806 [2010]; People v Gadsden, 192 AD2d 1103,
1103 [4th Dept 1993], |v denied 82 Ny2d 718 [1993]). The jury was
entitled to discredit the excul patory testinony of defendant’s
passenger (see People v Robinson, 142 AD3d 1302, 1303-1304 [4th Dept
2016], |v denied 28 Ny3d 1126 [2016]; People v Downs, 21 AD3d 1414,
1414- 1415 [4th Dept 2005], |v denied 5 Ny3d 882 [2005]), particularly
given that he was facing a nurder charge at the tinme of defendant’s
trial and could be viewed as having “nothing to |l ose” by admtting to
m sdeneanor mari huana possession (People v Feliciano, 240 AD2d 256,
257 [1st Dept 1997], Iv denied 90 Ny2d 1011 [1997]; see § 221.15).
Viewi ng the evidence in light of the elenments of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that a different verdict would not have been unreasonabl e,
but that the jury nonetheless “did not fail to give the evidence the
wei ght it should be accorded” (People v Friello, 147 AD3d 1519, 1520
[4th Dept 2017], Iv denied 29 Ny3d 1031 [2017]; see generally People v
Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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Appeal from an anmended order of the Suprene Court, Monroe County
(Janmes J. Pianpiano, J.), entered August 10, 2016. The anended order,
i nsof ar as appeal ed from denied that part of the notion of defendant
seeking to vacate the qualified donestic relations order that was
entered in February 1996.

It is hereby ORDERED t hat the anended order insofar as appeal ed
fromis unanimusly reversed on the law wi thout costs, the notion is
granted in part, and the qualified domestic relations order is
vacat ed.

Menorandum  The parties divorced in 1994, and the separation
agreenent incorporated but not nmerged into their judgnment of divorce
provi ded as relevant to this appeal that plaintiff was entitled to a
share of defendant’s pension benefits “until her death or remarri age,
or [defendant’s] death,” whichever occurred first. Although plaintiff
remarried in August 1995, defendant’s attorney executed a qualified
donmestic relations order (QDRO that was entered in February 1996.

The QDRO did not provide that plaintiff’s entitlenment to a share of
def endant’s pension would term nate upon her remarriage. In Apri

2016, defendant filed his retirenent docunents with the New York State
and Local Retirenent System and di scovered the existence of the QDRO
Shortly thereafter, he noved for, inter alia, an order vacating the
QRO inasmuch as it is inconsistent wwth the separation agreenent. In
appeal No. 1, defendant, as limted by his brief, contends that
Suprene Court erred in denying that part of his notion seeking to
vacate the QDRO and, in appeal No. 2, he contends that the court erred
in denying his notion for, inter alia, |eave to renew his prior

not i on.

In appeal No. 1, we agree with defendant that the court erred in
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denying that part of his notion seeking to vacate the QDRO “A QRO
obt ai ned pursuant to a separation agreenent ‘can convey only those
rights . . . which the parties [agreed to] as a basis for the
judgment’ " (Duhamel v Duhanel [appeal No. 1], 4 AD3d 739, 741 [4th
Dept 2004], quoting McCoy v Fei nman, 99 Ny2d 295, 304 [2002]). Thus,
it is well established that “a court errs in granting . . . a QDRO
nore expansive than an underlying witten separation agreenent”
(McCoy, 99 NY2d at 304; see Duhanel, 4 AD3d at 741), regardless

whet her the parties or their attorneys approved the QDRO w t hout
objecting to the inconsistency (see Page v Page, 39 AD3d 1204, 1205
[4th Dept 2007]). Under such circunstances, the court has the
authority to vacate or amend the QDRO as appropriate to reflect the
provi sions of the separation agreenent (see Beiter v Beiter, 67 AD3d
1415, 1417 [4th Dept 2009]). Here, the QDRO shoul d never have been
entered in the first instance because the clear and unanbi guous

| anguage of the separation agreenent provided that plaintiff’s rights
in defendant’s pension benefits had term nated upon her remarri age.

W reject plaintiff’s contention that defendant is barred by
| aches from seeking to vacate the QDRO. “The defense of |aches
requires both delay in bringing an action and a show ng of prejudice
to the adverse party” (Beiter, 67 AD3d at 1416 [internal quotation
marks omtted]; see Matter of Sierra Club v Village of Painted Post,
134 AD3d 1475, 1476 [4th Dept 2015]). Even assum ng, arguendo, that
there was a delay in seeking to vacate the QDRO we concl ude that
plaintiff has not denonstrated that she was prejudiced by that del ay
(see Sierra Club, 134 AD3d at 1476; Beiter, 67 AD3d at 1416). W
therefore reverse the anended order in appeal No. 1 insofar as
appeal ed fromand grant that part of defendant’s notion seeking to
vacat e the QDRO

We conclude that the appeal fromthe order in appeal No. 2 nust
be dism ssed as noot in light of our determination in appeal No. 1
(see McCabe v CSX Transp., Inc., 27 AD3d 1150, 1151 [4th Dept 2006]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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THOVAS J. SANTI LLO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)
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Appeal from an order of the Suprene Court, Monroe County (Janes
J. Pianpiano, J.), entered Novenber 7, 2016. The order denied
defendant’s notion for, inter alia, |eave to renew his prior notion to
vacate the qualified donestic relations order entered in February
1996.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Sanme nenorandumas in Santillo v Santillo ([appeal No. 1]
AD3d __ [Nov. 17, 2017]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court
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