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Appeal from an anmended order of the Suprene Court, Monroe County
(Janmes J. Pianpiano, J.), entered August 10, 2016. The anended order,
i nsof ar as appeal ed from denied that part of the notion of defendant
seeking to vacate the qualified donestic relations order that was
entered in February 1996.

It is hereby ORDERED t hat the anended order insofar as appeal ed
fromis unanimusly reversed on the law wi thout costs, the notion is
granted in part, and the qualified domestic relations order is
vacat ed.

Menorandum  The parties divorced in 1994, and the separation
agreenent incorporated but not nmerged into their judgnment of divorce
provi ded as relevant to this appeal that plaintiff was entitled to a
share of defendant’s pension benefits “until her death or remarri age,
or [defendant’s] death,” whichever occurred first. Although plaintiff
remarried in August 1995, defendant’s attorney executed a qualified
donmestic relations order (QDRO that was entered in February 1996.

The QDRO did not provide that plaintiff’s entitlenment to a share of
def endant’s pension would term nate upon her remarriage. In Apri

2016, defendant filed his retirenent docunents with the New York State
and Local Retirenent System and di scovered the existence of the QDRO
Shortly thereafter, he noved for, inter alia, an order vacating the
QRO inasmuch as it is inconsistent wwth the separation agreenent. In
appeal No. 1, defendant, as limted by his brief, contends that
Suprene Court erred in denying that part of his notion seeking to
vacate the QDRO and, in appeal No. 2, he contends that the court erred
in denying his notion for, inter alia, |eave to renew his prior

not i on.

In appeal No. 1, we agree with defendant that the court erred in
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denying that part of his notion seeking to vacate the QDRO “A QRO
obt ai ned pursuant to a separation agreenent ‘can convey only those
rights . . . which the parties [agreed to] as a basis for the
judgment’ " (Duhamel v Duhanel [appeal No. 1], 4 AD3d 739, 741 [4th
Dept 2004], quoting McCoy v Fei nman, 99 Ny2d 295, 304 [2002]). Thus,
it is well established that “a court errs in granting . . . a QDRO
nore expansive than an underlying witten separation agreenent”
(McCoy, 99 NY2d at 304; see Duhanel, 4 AD3d at 741), regardless

whet her the parties or their attorneys approved the QDRO w t hout
objecting to the inconsistency (see Page v Page, 39 AD3d 1204, 1205
[4th Dept 2007]). Under such circunstances, the court has the
authority to vacate or amend the QDRO as appropriate to reflect the
provi sions of the separation agreenent (see Beiter v Beiter, 67 AD3d
1415, 1417 [4th Dept 2009]). Here, the QDRO shoul d never have been
entered in the first instance because the clear and unanbi guous

| anguage of the separation agreenent provided that plaintiff’s rights
in defendant’s pension benefits had term nated upon her remarri age.

W reject plaintiff’s contention that defendant is barred by
| aches from seeking to vacate the QDRO. “The defense of |aches
requires both delay in bringing an action and a show ng of prejudice
to the adverse party” (Beiter, 67 AD3d at 1416 [internal quotation
marks omtted]; see Matter of Sierra Club v Village of Painted Post,
134 AD3d 1475, 1476 [4th Dept 2015]). Even assum ng, arguendo, that
there was a delay in seeking to vacate the QDRO we concl ude that
plaintiff has not denonstrated that she was prejudiced by that del ay
(see Sierra Club, 134 AD3d at 1476; Beiter, 67 AD3d at 1416). W
therefore reverse the anended order in appeal No. 1 insofar as
appeal ed fromand grant that part of defendant’s notion seeking to
vacat e the QDRO

We conclude that the appeal fromthe order in appeal No. 2 nust
be dism ssed as noot in light of our determination in appeal No. 1
(see McCabe v CSX Transp., Inc., 27 AD3d 1150, 1151 [4th Dept 2006]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



