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PETI TI ONER- RESPONDENT,
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GREGORY E. S., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

M CHAEL STEI NBERG ROCHESTER, FOR RESPONDENT- APPELLANT.

JUSTIN F. BROTHERTON, ATTORNEY FOR THE CHI LD, WATERTOM.

Appeal froman order of the Famly Court, Jefferson County (Peter
A. Schwerzmann, A. J.), entered June 23, 2016 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, awarded
petitioner visitation with the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The parties are the biological parents of the
subject child. |In March 2015, respondent-petitioner father and his
spouse filed a petition seeking to adopt the child together (see
generally Donestic Relations Law 8 110). In June 2015, petitioner-
respondent nother filed a petition seeking to nodify the existing
order of custody and visitation. In appeal No. 1, the father appeals
froman order that granted the nother’s petition and awarded her
visitation with the child and, in appeal No. 2, he appeals froma
subsequent order that dism ssed the adoption petition. W affirmin
bot h appeal s.

The father contends that Famly Court erred in refusing to find
t hat the nother abandoned the child and thus that her consent to the
adoption was not required. W reject that contention. A parent’s
consent to adoption is required unless that parent evinces an intent
to forego his or her parental rights and obligations by failing for a
period of six nmonths to visit the child, or to comunicate with the
child or the person having | egal custody of the child, although able
to do so (see Donestic Relations Law 8 111 [2] [a]). \Were the person
havi ng custody of the child thwarts or interferes with the
noncustodi al parent’s efforts to visit or conmunicate with the child,
a finding of abandonnment is inappropriate (see Matter of Edward Franz
F., 186 AD2d 256, 257 [2d Dept 1992]; cf. Matter of Brittany S., 24
AD3d 1298, 1299 [4th Dept 2005], |v denied 6 NY3d 708 [2006]). The
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party seeking a finding of abandonnment has the burden of establishing
abandonnent by clear and convi ncing evidence (see Matter of Adrianna
[Dom nick |.—Jessica F.], 144 AD3d 1145, 1146 [2d Dept 2016]; Brittany
S., 24 AD3d at 1299).

At the hearing on the petitions, the nother testified that she
repeatedly sent nessages to the father and his spouse seeking to
reestablish her relationship with the child and that, each tinme she
did so, they ignored her nessages or the father nerely insisted that
she agree to the adoption. The court credited the nother’s testinony,
and we see no reason to disturb that determ nation (see generally
Matter of Kol son [Janna A.—M chael T.], 153 AD3d 1665, 1666 [4th Dept
2017]). Inasnmuch as the evidence established that the father and his
spouse thwarted or interfered with the nother’s efforts to visit or
conmuni cate with the child, we conclude that abandonnment of the child
by the nother was not established by clear and convinci ng evi dence
(see Edward Franz F., 186 AD2d at 257; cf. Brittany S., 24 AD3d at
1299) .

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



