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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Herki mer County Court (Daniel R King, A J.), dated Novenber 30,
2015. The order denied without a hearing the notion of defendant to
vacate his judgnent of conviction pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law, and the matter is remtted to
Her ki mer County Court for a hearing pursuant to CPL 440.30 (5).

Menorandum  We agree with defendant that County Court erred in
denying wi thout a hearing his notion pursuant to CPL 440.10 to vacate
hi s judgnment of conviction on the ground that he did not receive
effective assistance of trial counsel. |In June 2007, defendant was
arrested and charged with three felonies, including crimnal sexua
act in the first degree (Penal Law 8§ 130.50 [1]), and three
m sdenmeanors, including assault in the third degree (8 120.00 [1]) and
unl awful inprisonnment in the second degree (8 135.05). He was
subsequently indicted for all six crimes. Unbeknownst to the Peopl e,
however, defendant had already pleaded guilty to the three m sdeneanor
charges when he was initially arraigned in Town Court. Shortly before
jury selection, the People | earned of the earlier disposition of the
m sdeneanor charges by plea after “obtaining the | ower court
paperwork.” The court returned the m sdenmeanor charges to Town Court
for sentencing and proceeded to trial against defendant on the
felonies, without any objection by defense counsel that such separate
prosecutions violated the doubl e jeopardy provisions of CPL 40. 20.

After defendant was convicted of the three felonies, he filed a
direct appeal with this Court that raised nunerous contentions,
i ncluding the contention that he was deni ed effective assistance of
counsel. W specifically noted in our decision affirmng the
j udgnment, however, that defendant did not contend that defense counse
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was ineffective in failing to seek dism ssal of the felony charges
under CPL 40.20 (People v Pace, 70 AD3d 1364, 1366 [4th Dept 2010], Iv
deni ed 14 Ny3d 891 [2010]). Defendant thereafter filed the instant
CPL 440.10 notion, raising that very contention. The court denied the
notion without a hearing on the ground that defendant had
unjustifiably failed to raise the contention on his direct appeal. W
now reverse

It is well settled that denial of a CPL 440.10 notion is required
when a defendant unjustifiably fails to raise a ground or issue on a
di rect appeal and “sufficient facts appear[ed] on the record of the
proceedi ngs underlying the judgnent to have permtted, upon appea
from such judgnment, adequate review of the ground or issue raised upon
the notion” (CPL 440.10 [2] [c]). There is no dispute that defendant,
on direct appeal, did not raise the contention that his trial counse
was ineffective in failing to seek dism ssal of the felony charges
under CPL 40.20. The question is whether defendant coul d have raised
that contention on direct appeal and thus whether his failure to do so
was unj ustifiable.

In order to succeed on a claimof ineffective assistance of tria
counsel based on a failure to make a particular notion or objection, a
def endant on a direct appeal or a CPL article 440 notion nust
denonstrate that the notion or objection, if nade, would have been
successful (see People v Peterson, 19 AD3d 1015, 1015 [4th Dept 2005],
v denied 6 NY3d 851 [2006]; see al so People v Caban, 5 NY3d 143, 152
[ 2005]). Thus, defendant, in order to establish ineffective
assi stance of trial counsel on the direct appeal, would have been
required to establish not only that trial counsel failed to seek
di sm ssal under CPL 40.20, which is undisputed, but also that such a
notion, if made, woul d have been successful. It is the latter factor
that controls our anal ysis.

The Peopl e do not dispute that defendant was separately
prosecuted for various offenses based upon the sane act or crimna
transaction, which is generally prohibited by CPL 40.20 (2), and
def endant does not dispute that the occurrence of separate
prosecutions was evident fromthe record on the direct appeal. Here,
however, a determ nation whether a notion for dism ssal under CPL
40. 20 woul d have been successful could not have been made on the
di rect appeal and cannot be made on this appeal fromthe order denying
the CPL article 440 notion. Resolution of that issue is dependent on
a review of matters that were outside the record on direct appeal and

are outside the record on this appeal. Moreover, considering the
all egation that the “local court record is now m ssing,” we concl ude
t hat defendant did not fail in his “obligation to prepare a proper

record” (People v Aivo, 52 Ny2d 309, 320 [1981], rearg deni ed 53 Ny2d
797 [1981]).

As the People correctly contend, separate prosecutions are
permtted under certain circunstances. Under subdivision CPL 40.20
(2) (a), separate prosecutions are permtted where “[t] he offenses as
defined have substantially different elenents and the acts
establishing one offense are in the main clearly distinguishable from



- 3- 1276
KA 16- 01024

t hose establishing the other” (enphasis added). Under subdivision (2)
(b), separate prosecutions are permtted when “[e]ach of the offenses
as defined contains an elenment which is not an el enent of the other,
and the statutory provisions defining such offenses are designed to
prevent very different kinds of harmor evil” (enphasis added). |If

ei ther exception applies, then the notion for dism ssal under CPL

40. 20, if made, woul d not have been successful and trial counsel was
not ineffective in failing to make such a notion.

Addressing first CPL 40.20 (2) (b), we conclude that the record
on direct appeal was sufficient to determ ne whether that exception
applied inasnuch as the applicability of that exception is based
solely on the statutory definition of the offenses and the harm or
evil those provisions were designed to prevent. Thus, the absence of
the “l ower court paperwork” is irrelevant to the analysis. |n our
view, defendant’s contention, i.e., that CPL 40.20 (2) (b) would not
have permtted the separate prosecutions, has nmerit. Even if the two
m sdeneanors of assault and unlawful inprisonnent, as defined,
contained different elenents fromthe three felonies, “the evil to be

i nhi bited—+he preval ence of violence . . . —s common to [all five
offenses] . . . [, and those five] offenses represent an aspect, to a
varyi ng degree of culpability, of deterring and puni shing behavi or
likely to result ininjury . . . It is significant in this regard to

note that [those five offenses] gr[e]w out of acts nearly sinultaneous
in execution” (People v Fernandez, 43 AD2d 83, 91 [2d Dept 1973]). W
need not resolve the applicability of subdivision (2) (b), however,
because even if separate prosecutions were not permtted under

subdi vision 40.20 (2) (b), defendant nust al so establish that separate
prosecutions were not permtted under CPL 40.20 (2) (a) in order to
establish that a notion to dismss the felonies under CPL 40.20, if
made, woul d have been successful.

Unl i ke subdivision (2) (b), the determ nati on whether separate
prosecutions were permtted under subdivision (2) (a) could not have
been nmade on the direct appeal because the “lower court paperwork” was
not included in the record, and a review of the chargi ng docunents for
the prior and current prosecutions is necessary to determne if acts
establishing the m sdeneanor offenses were “in the nain clearly
di stingui shable fromthose establishing the [felony offenses]” (CPL
40.20 [2] [a]; see generally Matter of Abrahamv Justices of NY.
Suprenme Ct. of Bronx County, 37 Ny2d 560, 567 [1975]).

| nasmuch as the record on the direct appeal |acked the |ower
court paperwork, the record on direct appeal was insufficient to
determ ne whether a notion to dismss the felony counts under CPL
40.20, if made, would have been successful. W thus concl ude that
defendant did not “unjustifiabl[y]” fail to raise the contention on
direct appeal and that the court erred in sunmarily dism ssing the CPL
440.10 notion on that ground (CPL 440.10 [2] [c]). W therefore
reverse the order and remt the matter to County Court to conduct a
heari ng on defendant’s noti on.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



