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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered February 28, 2017. The order, insofar as
appeal ed from denied those parts of the notion of plaintiff for
sumary j udgnent on the anended conpl aint and for sumrary j udgnent
di sm ssing the countercl aim

It is hereby ORDERED that the order insofar as appealed fromis
reversed on the |l aw without costs, the notion is granted in part, the
counterclaimis dism ssed, and judgnment is ordered in accordance with
the follow ng nmenorandum Plaintiff commenced this breach of contract
action against DeSpirt Msaic & Marble Co., Inc. (defendant),
incorrectly sued as DeSpirit Msaic & Marble Co., Inc., and defendant
Mer chant s Bondi ng Conpany (Mitual) seeking to recover $32,994.74
all egedly owed for certain natural stone tiles. 1In their answer,
defendants admtted that plaintiff delivered the natural stone tiles
to defendant and that defendant accepted them but they denied that
any further paynment was owed to plaintiff. |In addition, defendant
i nterposed a counterclaimseeking, inter alia, an offset for certain
porcelain tiles that plaintiff also delivered to defendant.

Plaintiff, as limted by its brief, contends that Suprene Court
erred in denying those parts of its notion for summary judgnment on the
amended conpl aint and for summary judgnent di sm ssing the
counterclaim W agree. It is well settled that “a buyer nust pay
for any goods accepted” (Flick Lbr. Co. v Breton Indus., 223 AD2d 779,
780 [3d Dept 1996]; see UCC 2-607 [1]). A buyer may, however, defeat
or dimnish the seller’s recovery by asserting a valid counterclaim
seeking an offset for nonconform ng goods (see UCC 2-714 [1]; Hooper
Handl ing v Jonmark Corp., 267 AD2d 1075, 1076 [4th Dept 1999]).
Additionally, a buyer may interpose a valid counterclaimfor materia
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m srepresentation or fraud (see generally Cayuga Press of Ithaca v

Li thografiks, Inc., 211 AD2d 908, 910 [3d Dept 1995]), and the
remedi es for such counterclains are the sane as those available for a
nonfraudul ent breach (see UCC 2-721). Here, defendants adm tted that
def endant accepted the natural stone tiles that are the subject of
this action, and they do not allege that there was any nonconformty
or material msrepresentation with respect to those natural stone
tiles. Plaintiff thus net its burden of establishing its entitlenent
to judgnment as a matter of |aw (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]), and defendants failed to raise an
issue that, “if established, could significantly dimnish or negate
plaintiff’s recovery” (Flick Lbr. Co., 223 AD2d at 781).

We therefore reverse the order insofar as appeal ed from grant
plaintiff’s notion in part, dismss the counterclaimand order that
j udgnment be entered in favor of plaintiff in the amount of $30, 792. 13,
together wwth interest at the rate of 9% (see CPLR 5004) comrenci ng
Cctober 9, 2014, the earliest ascertainable date on which a breach of
contract cause of action for damages in that anount existed (see CPLR
5001 [b]), and in the anpbunt of $2,202.61, together with interest at
the rate of 9% (see CPLR 5004) commrenci ng Cctober 27, 2014, the
earliest ascertainable date on which a breach of contract cause of
action for damages in that anount existed (see CPLR 5001 [b]), plus
costs and di sbursenents.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



