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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew A Rosenbaum J.), entered Decenber 2, 2016
The order, inter alia, granted in part the posttrial notion of
defendant to set aside the verdict as to damages and reduced the
anount thereof, and otherw se deni ed defendant’s notion.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of the posttria
nmotion with respect to the Labor Law cause of action and di sm ssing
that cause of action, and as nodified the order is affirnmed w thout
cost s.

Menorandum Plaintiff, a fornmer associate attorney in
def endant’ s Rochester office, comrenced this action seeking to recover
a bonus that he allegedly earned during his enploynment with defendant.
On a prior appeal, we determ ned that Suprenme Court erred in granting
defendant’s notion for sunmary judgnment dism ssing certain causes of
action, including those alleging violation of the Labor Law and breach
of contract, and we reinstated those causes of action (Doolittle v
Ni xon Peabody LLP, 126 AD3d 1519 [4th Dept 2015]). The case proceeded
to ajury trial at which plaintiff presented evidence, including his
own testinony, that various partners of defendant advised himand
ot her associ ates that an associate who generated a client for
def endant woul d receive a bonus consisting of 5% of the fees paid by
that client if such fees exceeded a threshold of $100,000 (hereafter,
col | ections bonus). Although the collections bonus policy was never
put in witing, it was verbally comrunicated to plaintiff on multiple
occasions. Plaintiff acknow edged that he could not provide a date
and tinme for every neeting in which the collections bonus was
di scussed, but he testified that the collections bonus was promn sed
t hroughout the duration of his enploynment with defendant from 2002 to
2008. Anmong ot her discussions wth partners about the collections
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bonus, plaintiff recalled annual or biannual neetings in defendant’s
Rochester office conducted by the partner responsi ble for managi ng the
firm s bonus prograns (hereafter, conpensation managenent partner) in
whi ch t he conpensati on managenment partner discussed various
conpensation-related matters, including the collections bonus.

Plaintiff generated a new client for defendant through a persona
connection with the client’s general counsel. In particular,
plaintiff met with the general counsel in |ate 2004 about having the
client hire defendant to pursue a claim and plaintiff also made a
“personal pitch” to the general counsel by indicating that, if the
client hired defendant, plaintiff would have the opportunity to earn a
bonus anounting to a percentage of the fees collected in the matter.
The client formally retained defendant in April 2005. |In August 2008,
an arbitration award was issued in favor of the client in the anount
of approximately $19 mllion. Plaintiff |left defendant’s enploy for a
new j ob in Septenber 2008. After further activity, the client
ultimately accepted a settlenent offer of approximately $16 mllion
and, in Novenber 2008, defendant collected a contingency fee of over
$5 mllion fromthe client. Defendant, however, did not pay plaintiff
the 5% col |l ections bonus in connection with that fee.

The court reserved decision on defendant’s notion for a directed
verdict following plaintiff’s proof. Defendant call ed severa
partners as wi tnesses, including the conpensation managenent partner,
who acknow edged that, anong other things, defendant had the
col | ections bonus practice during the relevant period, that he
conducted annual neetings in the Rochester office during which he
di scussed associ ate bonuses including the collections bonus, and that
he knew associates would rely on his representations because the
col l ections bonus was not in witing. The jury returned a verdict in
favor of plaintiff on the Labor Law and breach of contract causes of
action.

Def endant appeals fromthose parts of an order denying its notion
during trial for a directed verdict pursuant to CPLR 4401 and denyi ng
in part its posttrial notion to set aside the verdict pursuant to CPLR
4404 (a). Plaintiff cross-appeals fromthe order to the extent that
the court granted that part of defendant’s notion to set aside the
verdi ct as to damages and reduced the anount thereof as a matter of
I aw.

Def endant in its main brief on appeal does not chall enge the
court’s denial of that part of its notion for a directed verdict under
CPLR 4401 with respect to the Labor Law cause of action, and thus it
has abandoned any contentions with respect to that part of the notion
(see Ciesinski v Town of Aurora, 202 AD2d 984, 984 [4th Dept 1994]).
To the extent that defendant seeks to chall enge the denial of that
part of the notion for the first time inits reply brief, that
chal l enge is not properly before us (see Becker-Mnning, Inc. v Common
Council of Cty of Uica, 114 AD3d 1143, 1144 [4th Dept 2014];
OsSullivan v O Sullivan, 206 AD2d 960, 960-961 [4th Dept 1994]).
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We agree with defendant that the court erred in denying that part
of its posttrial notion to set aside the verdict on the Labor Law
cause of action (see CPLR 4404 [a]), and we therefore nodify the order
accordingly. A court may set aside a jury verdict as not supported by
legally sufficient evidence and enter judgnent as a matter of |aw only
where “there is sinply no valid Iine of reasoning and perm ssible
i nferences which could possibly lead rational [people] to the
concl usion reached by the jury on the basis of the evidence presented
at trial” (Cohen v Hallmark Cards, 45 Ny2d 493, 499 [1978]; see Matter
of State of New York v Farnsworth, 107 AD3d 1444, 1445 [4th Dept
2013]; N agara Vest v Alloy Briquetting Corp., 244 AD2d 892, 893 [4th
Dept 1997]). Plaintiff’s cause of action and the resulting jury
verdict in this case are prem sed upon defendant’s violation of Labor
Law 8§ 193 (1), which provides, with certain exceptions not applicable
here, that “[n]o enployer shall make any deduction fromthe wages of
an enpl oyee” (see generally Ryan v Kellogg Partners Inst. Servs., 19
NY3d 1, 15-16 [2012]). Labor Law 8 190 (1) defines “[w] ages” as “the
earni ngs of an enpl oyee for |abor or services rendered, regardl ess of
whet her the anobunt of earnings is determned on a tine, piece,
conmi ssion or other basis.” The Court of Appeals has expl ai ned that,
“Tulnlike in other areas where the Legislature chose to define broadly
the term ‘wages’ to include every form of conpensation paid to an
enpl oyee, including bonuses . . . , the Legislature elected not to
define that termin Labor Law § 190 (1) so expansively as to cover al
forms of enployee renmuneration” (Truelove v Northeast Capital &

Advi sory, 95 Ny2d 220, 224 [2000]). Thus, “the nore restrictive

statutory definition of ‘wages,’” as ‘earnings . . . for l|abor or
services rendered,’ excludes incentive conpensation ‘based on factors
falling outside the scope of the enployee’'s actual work’ " because

“the wording of the statute, in expressly linking earnings to an

enpl oyee’ s | abor or services personally rendered, contenplates a nore
direct relationship between an enpl oyee’s own performance and the
conpensation to which that enployee is entitled” (id.). By contrast,
a bonus falls within the protection of the statute, i.e., it is

consi dered “wages” rather than “incentive conpensation,” when the
bonus is “ ‘expressly link[ed]’ to [the enployee’s] ‘l|abor or services
personally rendered’” ” (Ryan, 19 Ny3d at 16; see Friednman v Arenson
Of. Furnishings Inc., 129 AD3d 525, 525 [1st Dept 2015]).

Here, notwi thstanding the foregoing |legal principles, the |law as
stated in the court’s unchallenged jury charge “becane the | aw
applicable to the determ nation of the rights of the parties in this
litigation . . . and thus established the | egal standard by which the
sufficiency of the evidence to support the verdict nust be judged’
(Harris v Arnmstrong, 64 Ny2d 700, 702 [1984]; see Murdock v Stewart’s
Ilce Cream Co., 5 AD3d 1100, 1101 [4th Dept 2004]; see al so Kroupova v
Hill, 242 AD2d 218, 220 [1st Dept 1997], |v dism ssed 92 Ny2d 843
[1998], Iv dismissed in part and denied in part 92 Ny2d 1013 [1998]).
The court instructed the jury, in relevant part, that an enpl oyee
bonus is “incentive conpensation” rather than “wages” protected by the
statute “where the bonus is based on nore than just the enployee’s
performance.” The court further instructed that, if the jury found
“that the collections bonus is based on a portion of the fee collected
by defendant in the . . . matter” and “that the fee collected by
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defendant in the . . . matter is based on factors outside of
plaintiff’s control,” it had to find that the collections bonus

constitutes “incentive conpensation.”

Applying the facts to the law as stated in the jury charge, the
evi dence establishes that the collections bonus was “incentive
conpensati on” because it was based on nore than just plaintiff’s
performance. Anong other things, the matter took considerable effort
fromother attorneys, some of whombilled far nore hours on the matter
than plaintiff, and a partner conducted international arbitration and
filed enforcenent proceedings to secure a settlenent collectible by
the client. Contrary to plaintiff’s contention, inasmuch as the
col | ections bonus was cal cul ated as a percentage of the fee in the
matter and “the fee coll ected” by defendant was based on the
abovenenti oned factors outside of plaintiff’s control, the jury could
not have rationally concluded that the coll ections bonus was anyt hing
ot her than “incentive conpensation” excluded from protection under
Labor Law § 193 (1).

Additionally, even if inaccurate, the court’s unchal |l enged charge
provi ded that the jury could conclude that the coll ections bonus
vested during plaintiff’'s enploynment with defendant only if it found
that “the anount of the collections bonus, including the fee collected

onthe . . . matter, was expressly linked to | abor or services
personal ly rendered by plaintiff and that this amount was earned
before plaintiff left his enploynent.” Here, the evidence established

that the anount of the collections bonus eventually owed to plaintiff
for generating the client was not expressly linked to | abor or
services personally rendered by plaintiff; rather, the anount of the
bonus—5% of collected fees fromthe client only if such fees
ultimately exceeded $100, 000—was dependent upon and linked to the
conti ngency fee obtained by defendant through the efforts of its
various enpl oyees after the client retained defendant. Thus, based on
the law as stated by the court, the jury could not have rationally
concluded that plaintiff’s collections bonus was vested and earned for
pur poses of the Labor Law before he left defendant’s enploy (cf. Ryan,
19 NY3d at 16).

W reject defendant’s further contention, however, that the court
erred in denying that part of its notion seeking a directed verdict on
the breach of contract cause of action based upon plaintiff’s alleged
failure to establish a prima facie case. It is well settled that “ ‘a
directed verdict is appropriate where the . . . court finds that, upon
t he evidence presented, there is no rational process by which the fact
trier could base a finding in favor of the nonnoving party . . . In
determ ning whether to grant a notion for a directed verdict pursuant
to CPLR 4401, the trial court nust afford the party opposing the
notion every inference which nmay properly be drawn fromthe facts
presented, and the facts nust be considered in a |light nost favorable
to the nonnovant’ ” (A& G obal Mgt. Corp. v Northtown U ol ogy Assoc.,
P.C., 115 AD3d 1283, 1287-1288 [4th Dept 2014]; see Szczerbiak v
Pilat, 90 Ny2d 553, 556 [1997]).
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We conclude on this record that there was a rational process by
which the jury could find the essential elenents of a cause of action
to recover damages for breach of contract (see generally G anfrancisco
v Conway, 152 AD3d 494, 496 [2d Dept 2017]). View ng the evidence in
the light nost favorable to plaintiff, the jury was entitled to infer
t hat defendant hel d annual neetings at which the conpensation
managenent partner set forth the specific terns of the collections
bonus under which an associate would receive 5% of any fees coll ected
on a newmy generated client if such fees exceeded $100, 000; that
plaintiff attended at | east one such neeting prior to his neeting with
the client’s general counsel in |ate 2004 and the client’s subsequent
formal retention of defendant in April 2005 inasnuch as plaintiff’s
enpl oynment began in 2002; and that plaintiff was therefore aware of
the collections bonus as a result of the conpensati on managenent
partner’s representations—which were in conformance with other simlar
i ndi cations by other partners—before he generated the client for
defendant. Plaintiff’s testinony further supports the inference that
t he coll ecti ons bonus was prom sed to him by defendant fromthe
begi nning of his enploynent in 2002, and that such prom se was nade
prior to plaintiff’s performance of generating the client inasnuch as
plaintiff mentioned the bonus opportunity to the client’s genera
counsel in order to persuade the client to retain defendant as its |aw
firm In sum the evidence adduced by plaintiff established, prim
facie, that the parties entered into a binding oral agreement in which
at | east one of defendant’s partners prom sed to pay plaintiff a bonus
consisting of 5% of the fee collections fromany client generated by
plaintiff if such fees exceeded $100, 000, that plaintiff subsequently
performed under the agreenent by generating the client, and that
def endant breached the agreenent by failing to pay the collections
bonus, thereby causing plaintiff to incur danages (see generally
G anfranci sco, 152 AD3d at 496). The court thus properly denied
defendant’s notion for a directed verdict pursuant to CPLR 4401.

Contrary to defendant’s further contention, we conclude that the
court properly denied that part of defendant’s notion pursuant to CPLR
4404 (a) to set aside the jury verdict on the breach of contract cause
of action as contrary to the weight of the evidence inasnuch as the
evi dence “did not so preponderate in favor of the defendant that the
verdi ct could not have been reached upon any fair interpretation of
t he evidence” (G anfrancisco, 152 AD3d at 497).

In Iight of our determ nation, we do not address the remaining
contentions raised by defendant on its appeal.

On his cross appeal, plaintiff challenges the order to the extent
that the court, upon finding that the jury incorrectly calcul ated
damages for defendant’s breach of contract, granted that part of
defendant’s notion to set aside the verdict as to damages and reduced
the amount thereof as a matter of |aw (see CPLR 4404 [a]). Plaintiff
contends that the court erred in recal culating the danmages award
because the jury was entitled to determ ne that the coll ections bonus
applied to 5% of the “total collections,” including any rei nbursenents
fromthe client for defendant’s out-of-pocket expenses in pursuing the
matter. We reject that contention. Plaintiff repeatedly testified at
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trial that defendant prom sed to pay him5%of the “fees” that it
collected fromthe client if the threshold was net, and the record
does not support plaintiff’'s assertion that the “fees” included

def endant’ s out - of - pocket expenses subject to rei nbursenment by the
client.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



