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DAVI D CLEERE, MARNY CLEERE, W SCOIT COLLI NS
AND BETSY COLLINS, PLAI NTI FFS- PETI TI ONERS- APPELLANTS,

\% MEMORANDUM AND ORDER

FROST RI DGE CAMPGROUND, LLC, | NDIVIDUALLY AND
DO NG BUSI NESS AS THE RI DGE NY RECREATI ON &

CAMPI NG, GREGORY LUETTI CKE- ARCHBELL, | NDI VI DUALLY

AND DOl NG BUSI NESS AS THE RI DGE NY RECREATI ON &

CAVPI NG, DAVI D LUETTI CKE- ARCHBELL, | NDI VI DUALLY AND

DO NG BUSI NESS AS THE RI DGE NY RECREATI ON & CAMPI NG
TOAN OF LEROY AND TOAN OF LEROY ZONI NG BOARD OF APPEALS,
CONSI STI NG OF DEBBI JACKET, CHARLES VAN BUSKI RK,

MARTY BRODI E, CARL SEABURG, TOM SPADARO AND KEN

MATTI NGLY, DEFENDANTS- RESPONDENTS- RESPONDENTS.

(ACTION NO. 1.)

TOWN OF LEROY, PLAI NTI FF,
\%

FROST RI DGE CAMPGROUND, LLC AND THE BARN
GRILL, LLC, DEFENDANTS.

(ACTION NO. 2.)

DAVI D CLEERE, MARNY CLEERE, W SCOTT COLLI NS

AND BETSY COLLINS, PLAI NTI FFS- PETI TI ONERS- APPELLANTS,

Vv

FROST RI DGE CAMPGROUND, LLC, | NDI VI DUALLY AND
DO NG BUSI NESS AS THE RI DGE NY RECREATI ON &

CAMPI NG, GREGORY LUETTI CKE- ARCHBELL, | NDI VI DUALLY
AND DOl NG BUSI NESS AS THE RI DGE NY, DAVI D

LUETTI CKE- ARCHBELL, | NDI VI DUALLY AND DO NG BUSI NESS
AS THE RI DGE NY RECREATI ON & CAMPI NG TOWN OF

LEROY AND TOWN OF LEROY ZONI NG BOARD OF APPEALS,
DEFENDANTS- RESPONDENTS- RESPONDENTS.

(ACTION NO. 3.)

THE ZOGHLI N GROUP, PLLC, ROCHESTER (M NDY L. ZOGHLIN OF COUNSEL), FOR
PLAI NTI FFS- PETI TI ONERS- APPELLANTS.

DI MATTEO & ROACH, ATTORNEYS AT LAW WARSAW (DAVID M ROACH OF
COUNSEL), FOR DEFENDANT- RESPONDENT- RESPONDENT FROST RI DGE CAMPGROUND,
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LLC, | NDI VI DUALLY AND DO NG BUSI NESS AS THE RI DGE NY RECREATI ON &
CAVPI NG

THE WHI TI NG LAWFIRM LEROY (REID A WHI TI NG OF COUNSEL), FOR
DEFENDANT- RESPONDENT- RESPONDENT AND PLAI NTI FF TOAWN OF LEROY.

DADD, NELSON, W LKINSON & WJJCI K, ATTICA (JAMES M WJJClI K OF COUNSEL),
FOR DEFENDANT- RESPONDENT- RESPONDENT TOWN OF LEROY ZONI NG BOARD OF
APPEALS, CONSI STI NG OF DEBBI JACKET, CHARLES VAN BUSKI RK, MARTY
BRODI E, CARL SEABURG, TOM SPADARO AND KEN MATTI NGLY.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Cenesee County (Emlio L. Col aiacovo, J.), entered
Novenber 9, 2016 in these consolidated, hybrid declaratory judgnent
actions/CPLR article 78 proceedings. The judgnent, inter alia,

di sm ssed the anmended conplaint/petition in action No. 1 and the
conplaint/petition in action No. 3.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n these consolidated, hybrid declaratory judgnent
actions/CPLR article 78 proceedings, plaintiffs-petitioners David
Cleere, Marny Cleere, W Scott Collins, and Betsy Collins
(petitioners) appeal froma judgnent that, inter alia, dismssed their
anmended conpl aint/petition in action No. 1 and conplaint/petition in
action No. 3 seeking to annul the determ nation of defendant-
respondent Town of LeRoy Zoning Board of Appeals (ZBA) that, inter
alia, the use of property at issue was a preexisting nonconform ng
use. We affirm

Def endant -r espondent Frost Ri dge Canpground, LLC, individually
and doi ng busi ness as The Ridge NY Recreation & Canping (Frost R dge),
owns a parcel of land (Property) that has functioned as a canpsite and
provi der of recreational activities since the 1950s. |In 2010, Frost
Ri dge began selling tickets for adm ssion to concerts hosted on the
Property as part of its summer concert series. 1In 2013, Frost R dge
applied for a special use permt to continue the performance of those
concerts on the Property, but the ZBA determ ned that no special use
permt was necessary. Thereafter, petitioners conmenced a declaratory
judgnent action in action No. 1 seeking, inter alia, to annul that
determination. In April 2015, Suprene Court converted action No. 1
into a CPLR article 78 proceeding, annulled the ZBA s determ nation
for lack of public notice, and remtted the matter to the ZBA for a
public hearing. Upon remttal to the ZBA, Frost Ridge did not apply
for a special use pernmt, but instead sought an interpretation of
certain provisions of the Code of the Town of LeRoy (Code) of
def endant - respondent Town of LeRoy (Town) pertaining to the Property.
In particular, Frost Ri dge asked, inter alia, whether canping and
attendant recreational activities, including live and recorded
anplified nusic and limted food service, constituted a preexisting
nonconf orm ng use under section 165-13 of the Code. After a hearing,
the ZBA issued a determnation in which it answered that question in
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the affirmative. Thereafter, petitioners commenced the hybrid
action/proceeding in action No. 3, seeking to annul that determ nation
as arbitrary and capricious, made in violation of the |law, and not
based on substantial evidence. Petitioners also anended the
conplaint/petition in action No. 1, and sought a declaratory judgnent,
injunctive relief and nonetary danages in both actions/proceedi ngs.

As a prelimnary natter, the contentions that petitioners raise
on appeal relate only to those causes of action in the nature of a
CPLR article 78 proceedi ng, and they have thereby abandoned on appea
any contentions related to their causes of action seeking relief in
the nature of a declaratory judgnent, injunctive relief, or nonetary
damages (see generally G esinski v Town of Aurora, 202 AD2d 984, 984
[4th Dept 1994]). Furthernore, the Town, which is the sole plaintiff
in action No. 2 in addition to being a defendant-respondent in action
Nos. 1 and 3, did not file a notice of appeal and thus the contentions
raised as an appellant in its respondent’s brief are not properly
before us (see Taub v Schon, 148 AD3d 1202, 1203 [2d Dept 2017]).

Petitioners contend that the ZBA's determ nation was arbitrary
and capricious because the ZBA refused to follow its own precedent and
did not explain its reasons for failing to do so. W reject that
contention. In 1998, the ZBA interpreted the Code to provide that a
preexi sting nonconform ng use of land as a canpsite runs with the | and
pursuant to section 165-13, notw thstandi ng section 165-39 (B), which
requires that an existing canpsite of record be brought into
conpliance wth the Code upon being sold. Contrary to petitioners’
contention, the ZBA's determ nation is consistent with that precedent
(see Matter of Buffalo Teachers Fedn., Inc. v New York State Pub.

Enpl. Relations Bd., 153 AD3d 1643, 1645 [4th Dept 2017]).

Petitioners also contend that the ZBA' s determ nation was
arbitrary and capricious, |lacked a rational basis, and was not based
on substantial evidence inasnmuch as the use of the Property to host
commercial concerts was not a preexisting nonconform ng use. W
reject that contention. It is well settled that a determ nation by a
ZBA “nust be sustained if it has a rational basis and is supported by
substantial evidence” (Matter of Toys “R’ Us v Silva, 89 Ny2d 411, 419
[ 1996] ; see Matter of Bounds v Village of difton Springs Zoning Bd.
of Appeals, 137 AD3d 1759, 1760 [4th Dept 2016]). “A record contains
substantial evidence to support an adm nistrative determ nati on when
reasonabl e m nds coul d adequately accept the conclusion or ultimte
fact based on the relevant proof” (Bounds, 137 AD3d at 1760 [i nternal
guotation marks omtted]). Where there is conflicting evidence, it is
the role of the admi nistrative agency to weigh the evidence and nmake a
choice, and the courts will not reject a choice based on substantia
evi dence (see id.).

“A use of property that existed before the enactnent of a zoning
restriction that prohibits the use is a | egal nonconforning use”
(Matter of Tavano v Zoning Bd. of Appeals of the Town of Patterson,
149 AD3d 755, 756 [2d Dept 2017] [internal quotation marks omtted];
see Toys “R' Us, 89 Ny2d at 417). “The nature and extent of a
preexi sting nonconform ng use generally will determ ne the anount of
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protection accorded that use under a zoning ordi nance” (Mtter of
Rudol f Steiner Fellowship Found. v De Luccia, 90 Ny2d 453, 458

[1997]). “All zoning cases are by their nature fact specific, and as
a |leading authority recognizes, the right to a nonconform ng use nust
necessarily be decided ‘on a case-by-case basis’ ” (Toys “R' Us, 89

NY2d at 422). Here, there was substantial evidence that the Property
was used for recreational activities and as a canpsite prior to the
adoption of the zoning ordinance. That evidence included the
affidavit of a former enpl oyee of Frost Ri dge’ s predecessor, who
averred that the Property had been used for skiing and ot her
recreational purposes since the 1950s. He averred that he began

wor king there in the 1960s and observed nunerous recreationa
activities on the Property, including winter sports, live nusic, and
canpsite rental s

Furthernore, we conclude that the ZBA rationally interpreted the
term*“canpsite” as used in the Code as enconpassi ng recreationa
activities including live nmusic in determning that the use of the
Property was a preexi sting nonconform ng use. Were, as here, a
zoni ng ordinance permts the ZBAto interpret its requirenments (see
Code 8§ 165-46 [B] [2]), “specific application of a termof the
ordi nance to a particular property is . . . governed by the [ZBA s]
interpretation, unless unreasonable or irrational” (Matter of Frishman
v Schmi dt, 61 Ny2d 823, 825 [1984]; see Bounds, 137 AD3d at 1760).

The Code contains no definition of “canpsite” or any enuneration of
what activities are permtted there. The ordinance does, however,
require that any |large canpsite “provide a common open area suitable
for recreation and play purposes” (8 165-39 [C] [8]), and thus
expressly contenplates that a canpsite is a place for recreation.

Al t hough the kind of recreation is open to interpretation, it is
rational in our view to conclude that live nusic, along with sw nm ng
and ot her outdoor activities, is the kind of recreation to be enjoyed
at a canpsite. Moreover, the interpretation of the term“canpsite” as
including attendant recreational activities such as live nusic is
consistent with the record evidence. Several neighbors stated at the
hearing that there was a history of live nmusic on the Property, and at
| east one of themrecalled that live, anplified bands played every
summer weekend during the 1970s and 1980s.

Petitioners further contend that the ZBA' s determ nati on was
arbitrary and capricious, |lacked a rational basis, and was not based
on substantial evidence inasnmuch as the use of the Property to host
live nmusic was either abandoned or illegally expanded. W reject that
contention as well. Wth respect to abandonnent, the Code provides
that a preexisting nonconform ng use i s deened abandoned i f
di scontinued for a period of one or nore years (see Code § 165-13 [(]
[5]). Here, it is undisputed that the Property functioned
continuously as a recreational facility and canpsite since the 1950s.
To the extent that petitioners contend that use of the Property to
host |ive music was abandoned in 2008 and 2009, we note that there is
evidence in the record that live concerts were hosted on the Property
during those years. Wth respect to expansion, we conclude that there
is substantial evidence for the ZBA's determ nation that Frost R dge's
“actions were consistent with the essential character of the property
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as a prior non-conformng use.” Not only is there evidence of live
concerts every sumer weekend during the 1970s and 1980s, but Frost

Ri dge subm tted an expert opinion that the noise fromthe concerts was
gui eter than ot her ambi ent noise in the nei ghborhood, including noise
froma creek and a shooting range.

Finally, the contentions raised for the first tine in
petitioners’ reply brief are not properly before us (see Becker-
Manni ng, Inc. v Common Council of Cty of Utica, 114 AD3d 1143, 1144
[ 4th Dept 2014]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



