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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 19, 2016. The order granted
defendant’s notion for sunmary judgnment dism ssing the anended
conplaint, denied plaintiff’s notion to conpel disclosure and deni ed
defendant’s cross notion for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the | aw by denying defendant’s notion in part
and reinstating the breach of contract cause of action and as nodified
the order is affirmed wi thout costs.

Menmorandum  As we have noted in prior appeals, plaintiff
comenced this action seeking paynent based on a perfornmance contract
pursuant to which plaintiff managed a wastewater treatnment plant on
defendant’s behalf. Suprenme Court (Curran, J.) previously granted in
part defendant’s notion to dism ss the anended conpl aint by di sm ssing
in part the causes of action for a breach of contract and an account
stated and, on a prior appeal, this Court nodified that order by
denying the notion in its entirety and reinstating those causes of
action in their entirety (Mcro-Link, LLC v Town of Amherst, 73 AD3d
1426 [4th Dept 2010]). Additional notion practice ensued.

In two subsequent, consolidated appeals, we addressed an order in
whi ch Suprene Court (Mchalek, J.), inter alia, denied that part of
plaintiff’s amended notion for summary judgnment on the causes of
action for a breach of contract and an account stated, denied
defendant’s notion for sunmary judgnent dism ssing the anended
conplaint “as noot,” denied that part of plaintiff’s anmended noti on
for summary judgnment dism ssing the counterclaimon the ground of
defendant’s | ack of |egal capacity to sue, and awarded defendant
summary judgnent on the nerits of its counterclai mbased upon its
evidentiary determ nation that defendant had overpaid plaintiff on the



- 2- 1168
CA 17-00016

contract (Mcro-Link, LLC v Town of Amherst, 109 AD3d 1130 [4th Dept
2013] [Mcro-Link I'l1]; Mcro-Link, LLC v Town of Amherst, 109 AD3d
1132 [4th Dept 2013] [Mcro-Link I'l11]). Initially, we dismssed the
appeal fromthat part of the order in appeal No. 1 that “concern[ed]
the counterclaint because it was subsuned in the judgnent entered on
the counterclaimin appeal No. 2, i.e., Mcro-Link Ill (Mcro-Link II
109 AD3d at 1131). We concluded that the court properly denied that
part of plaintiff’s amended notion for summary judgnent on two of its
causes of action, but that the court should have granted that part of
plaintiff’s amended notion for sunmary judgnment di sm ssing the

count ercl ai m because defendant | acked the | egal capacity to assert
that counterclaim (Mcro-Link I, 109 AD3d at 1131-1132). In our
ordering paragraph in appeal No. 1, we wote that the “appeal fromthe
order insofar as it concerns the counterclaimis unani nously dism ssed
and the order is otherwise affirnmed without costs” (id. at 1131). W
t hus vacated the noney judgnment in appeal No. 2, directing that “the

j udgnment so appeal ed fromis unani nously vacated w thout costs, and
the order entered February 8, 2012 is nodified on the |law by granting
plaintiff’s amended notion in part and di sm ssing the counterclaini
(Mcro-Link I'l'l, 109 AD3d at 1132).

Fol |l owi ng our decisions in Mcro-Link Il and Mcro-Link 111
def endant noved for sunmmary judgnent dism ssing the anended conpl ai nt
and, in the alternative, limting the amount of interest. Defendant
contended, inter alia, that the court’s prior evidentiary
determ nation on the counterclaim i.e., that defendant had overpaid
plaintiff, was the |law of the case because this Court’s 2013 deci sion
did not explicitly overrule that factual finding when it “otherw se
affirmed” the order. Plaintiff thereafter noved to conpel disclosure
of, inter alia, the results of a forensic accountant’s audit and to
stay determ nation of defendant’s sunmary judgnent notion pendi ng that
di scovery. Defendant then cross-noved for a protective order,
contendi ng that the disclosure sought by plaintiff was precluded by a
2009 decision (Curran, J.) granting defendant’s notion for a
protective order. Although no order inplenenting the 2009 deci sion
had ever been entered, defendant contended that the notion underlying
t hat deci si on had not been abandoned and that the 2009 deci sion
constituted the aw of the case. Suprene Court (\Valker, A J.),
grant ed defendant’s notion for summary judgnent di sm ssing the anended
conplaint, denied plaintiff’s nmotion to conpel disclosure and deni ed
defendant’s cross notion for a protective order.

W agree with plaintiff that the court erred in awarding
def endant summary judgnment di sm ssing the breach of contract cause of
action, and we therefore nodify the order accordingly. Contrary to
defendant’s contention, the court’s prior evidentiary determnation
concerning the counterclaimis not the |law of the case and has no

preclusive effect. “An appellate court’s resolution of an issue on a
prior appeal constitutes the |aw of the case and is binding on . . .
Suprene Court, as well as on the appellate court . . . ‘[T]he “law o

the case” operates to foreclose re-exam nation of [the] question
absent a show ng of subsequent evidence or change of law " (J-Mar
Serv. Cr., Inc. v Mahoney, Connor & Hussey, 45 AD3d 809, 809 [2d Dept
2007]). Nevertheless, “where a court has vacated an earlier order,
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the doctrine of . . . law of the case no |onger applies . . . |ndeed,
‘a vacated judgnment has no preclusive force either as a matter of
collateral or direct estoppel or as a matter of the |law of the case’
(Schwartz v Chan, 142 F Supp 2d 325, 330 [ED Ny 2001], citing, inter
alia, Johnson v Board of Educ., 457 US 52, 53-54 [1982]; see Universal
City Studios, Inc. v Nintendo Co., Ltd., 578 F Supp 911, 919 [SD NY
1983], affd 746 F2d 112 [2d Cr 1984]; see also Cty of New York v
State of New York, 284 AD2d 255, 255-256 [1lst Dept 2001]). Wile this
Court may have “otherw se affirned” the order insofar as it concerned
the issues unrelated to the counterclaim we dism ssed the appeal from
that part of the order concerning the counterclaimand vacated the
judgment. That necessarily means that any determinations related to
the counterclai mwere not enconpassed by the “otherw se affirned”

| anguage related to the order (cf. Dune Deck Omers Corp. v JJ &P
Assoc. Corp., 71 AD3d 1075, 1076 [2d Dept 2010]; J-Mar Serv. Cir.

I nc., 45 AD3d at 809-810).

”

Even assum ng, arguendo, that defendant net its initial burden of
establishing its entitlenent to judgnent as a matter of law with
respect to the breach of contract cause of action, we concl ude that
plaintiff raised triable issues of fact whether defendant breached the
contract when it refused to pay plaintiff on the invoices submtted.
We thus do not address plaintiff’s remaining contentions concerning
t hat cause of action.

We agree with defendant, however, that the court properly awarded
def endant summary judgnent dism ssing the account stated and unj ust
enrichment causes of action. “ ‘An account stated represents an
agreenent between the parties reflecting an anount due on a prior
transaction . . . An essential elenent of an account stated is an
agreenent with respect to the anmount of the bal ance due’ . . . Thus,
‘Iw] here either no account has been presented or there is any dispute
regardi ng the correctness of the account, the cause of action fails’
(Seneca Pipe & Paving Co., Inc. v South Seneca Cent. Sch. Dist., 83
AD3d 1540, 1541-1542 [4th Dept 2011]; see Mcro-Link I1, 109 AD3d at
1131). Defendant established as a matter of law that it disputed the
correctness of the account, and plaintiff failed to raise a triable
issue of fact. Under the circunstances of this case, the fact that
def endant did not voice its dispute with every subsequent invoice does
not require denial of the notion. “ ‘Wether a bill has been held
wi t hout objection for a period of tinme sufficient to give rise to an
i nference of assent, in light of all the circunstances presented, is
ordinarily a question of fact, and becones a question of lawonly in
t hose cases where only one inference is rationally possible ”
(Schwerzmann & Wse, P.C. v Town of Hounsfield [appeal No. 2], 126
AD3d 1483, 1484 [4th Dept 2015]). In our view, there is only one
inference rationally possible fromthe parties’ |ongstanding course of
conduct as well as defendant’s resolution directing its enpl oyees not
to process the invoices or nmake any paynents thereon. Plaintiff
subnmitted nothing that would raise any triable issue of fact on the
i ssue “whet her defendant’s silence upon receiving the bills may be
construed as acceptance of the anmount due” (id. at 1485).

”

Wth respect to the unjust enrichnent cause of action, defendant
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met its initial burden of proving the existence of a valid contract,
and plaintiff failed to raise a triable issue of fact. *“ ‘The

exi stence of a valid and enforceable witten contract governing a
particul ar subject matter precludes recovery in quasi-contract or
unjust enrichment for occurrences or transactions arising out of the
same nmatter’ ” (Auble v Doyle, 38 AD3d 1264, 1266 [4th Dept 2007]; see
Gol dman v Metropolitan Life Ins. Co., 5 Ny3d 561, 572 [2005]; see
generally Cark-Fitzpatrick, Inc. v Long Is. RR Co., 70 Ny2d 382,
388-389 [1987]).

Plaintiff further contends that the court erred in refusing to
stay determ nation of the notion pendi ng additional discovery (see
CPLR 3212 [f]). The discovery sought by plaintiff was relevant only
to the breach of contract cause of action and, inasnuch as we are
determning that the court erred in awardi ng def endant summary
j udgnment on that cause of action, we do not address the nmerits of
plaintiff’s contention concerning the stay.

Wth respect to the court’s denial of plaintiff’'s notion to
conpel disclosure, plaintiff contends that the court erred in relying
on a 2009 decision, which granted defendant’s notion for a protective
order based upon the court’s determi nation that a forensic account ant
and his firmwere retained solely and exclusively for litigation
pursuant to CPLR 3101 (d) (2). Inasnmuch as defendant never submtted
an order related to the 2009 decision, plaintiff contends that
defendant’s underlying notion for a protective order nust “be deened .

abandon[ed]” (22 NYCRR 202.48 [b]). As aresult, plaintiff
contends that the 2009 decision cannot serve as the |law of the case
and that the court erred in denying its notion to conpel.

Even if the notion for a protective order was not abandoned and
t he 2009 decision constituted the | aw of the case (see Forbush v
For bush, 115 AD2d 335, 336 [4th Dept 1985], appeal dism ssed 67 Nyad
756 [1986]), it is nevertheless well settled that “ ‘this Court is not
bound by the doctrine of |aw of the case, and may nmake its own
determ nations’ ” whether the information is privileged under CPLR
3101 (d) (2) because the doctrine does not prohibit our review of an
unappeal ed subordi nate court’s decision (Snalley v Harl ey-Davi dson
Mot or Co. Goup LLC, 134 AD3d 1490, 1492 [4th Dept 2015]; see Town of
Angelica v Smith, 89 AD3d 1547, 1549-1550 [4th Dept 2011]; see
generally Martin v Gty of Cohoes, 37 Ny2d 162, 165 [1975], rearg
deni ed 37 Ny2d 817 [1975]).

Wth respect to the nmerits of the contention, plaintiff contends
that the materials related to the forensic accountant and his firmare
di scover abl e because they were not “prepared in anticipation of
litigation” (CPLR 3101 [d] [2]), i.e., the forensic accountant was not
hired “solely” or “exclusively” for litigation purposes. W reject
that contention. “[T]o fall within the conditional privilege of CPLR
3101 (subd [d], par 2), the material sought nmust be prepared solely in
anticipation of litigation . . . ‘M xed purpose reports are not exenpt
from di scl osure under CPLR 3101 (subd [d], par 2)' " (Zanpatori v
United Parcel Serv., 94 AD2d 974, 975 [4th Dept 1983]; see Tenebruso v
Toys ‘R Us—NYTEX, 256 AD2d 1236, 1237-1238 [4th Dept 1998]). “Wen a
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party clainms that particular records or docunents are exenpt or imrune
fromdisclosure, the burden is on the party asserting such imunity .
. . This burden is inposed because of the strong policy in favor of
full disclosure” (Central Buffalo Project Corp. v Rainbow Sal ads, 140
AD2d 943, 944 [4th Dept 1988], citing Kounmp v Smth, 25 NYy2d 287, 294
[1969]), and it “ ‘cannot be satisfied wth wholly conclusory

all egations’ ” (Madison Mut. Ins. Co. v Expert Chimey Servs., Inc.,
103 AD3d 995, 996 [3d Dept 2013]). Rather, “[s]uch burden is net ‘by
identifying the particular material with respect to which the
privilege is asserted and establishing with specificity that the

mat eri al was prepared exclusively in anticipation of litigation ”
(Ligoure v City of New York, 128 AD3d 1027, 1028 [2d Dept 2015]).

We concl ude that defendant met its burden of establishing that
the forensic accountant and his firmwere retained in anticipation of
litigation. Although we concluded in Mcro-Link Il and Mcro-Link |1
t hat defendant’s Town Board did not resolve to commence a counterclaim
until years after plaintiff comenced its action, the Town Board had
begun di scussing possible litigation on the contract with plaintiff
wel | before the accountant was retained, as a result of a State
Conmptroller’s report suggesting that plaintiff had been overpai d.

Contrary to plaintiff’s final contentions, the forensic
accountant’s materials do not constitute a “ ‘mxed file’ subject to
di scl osure” (Commerce & Indus. Ins. Co. v Laufer Vision Wrld, 225
AD2d 313, 314 [1st Dept 1996]), and plaintiff has “failed to establish
that [it] had a substantial need for the [materials] . . . and could
not, w thout undue hardship, obtain the substantial equival ent of the
[material s] by other neans” (Daniels v Arnstrong, 42 AD3d 558, 558 [2d
Dept 2007]; cf. Litvinov v Hodson, 74 AD3d 1884, 1886 [4th Dept
2010]). Indeed, plaintiff may hire its own forensic accountant to
obtain the infornmation sought.

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



