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Appeal from a judgnment of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Novenber 20, 2015. The judgnent dism ssed the
conplaint upon a jury verdict in favor of defendant.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Monica Harris (plaintiff) when the vehicle that
she was driving was rear-ended by a vehicle that was owned and
operated by defendant. A jury subsequently returned a verdict in
favor of defendant upon determning that plaintiff did not sustain a
serious injury under any of the four categories in Insurance Law
§ 5102 (d) alleged by plaintiffs. Supreme Court thereafter denied
plaintiffs’ notion to set aside the verdict based on juror m sconduct
and as agai nst the weight of the evidence. W affirm

We address first plaintiffs’ contentions concerning the court’s
all egedly erroneous rulings at trial that contributed to the jury's
verdict that plaintiff did not sustain a serious injury. Contrary to
plaintiffs’ contention, the court properly limted the testinony of
one of plaintiff’s treating physicians. “CPLR 3101 (d) (1) applies
only to experts retained to give opinion testinony at trial, and not
to treating physicians, other nedical providers, or other fact
w tnesses” (Rook v 60 Key Cir., 239 AD2d 926, 927 [4th Dept 1997]).

“ ‘“Where . . . a plaintiff’s intended expert nedical witness is a
treati ng physician whose records and reports have been fully discl osed
.o , a failure to serve a CPLR 3101 (d) notice regarding that
doctor does not warrant preclusion of that expert’'s testinony on
causation, since the defendant has sufficient notice of the proposed
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testinmony to negate any claimof surprise or prejudice 7 (Haner v
City of New York, 106 AD3d 504, 509 [1st Dept 2013]). Here, one of
plaintiff’s treating physicians did not provide any expert disclosure,
and during trial he indicated that, in addition to being a nedica
doctor, he received a Ph.D. in bionechanical engineering and he often
relies on his engineering background in his nedical practice.
Subsequently, that treating physician was asked sonme questions
pertaining to biomechanics, and specifically was asked about the
anount of force needed to cause a |lunbar injury. W conclude that
defendant’s objections to that |ine of questioning were properly
sust ai ned i nasnuch as defendant did not receive sufficient notice that
the treating physician relied on his engi neering background to support
hi s opi nions and concl usi ons about plaintiff’s injuries (see generally
id.). Indeed, plaintiffs nmade no attenpt in response to defendant’s
objections to point to any nedical records or other docunentation that
woul d establish that defendant had such noti ce.

Contrary to plaintiffs’ further contention, even assum ng,
arguendo, that the court erred in admtting plaintiff’s uncertified
medi cal records in evidence, we conclude that the error is harmnless
i nasmuch as those records were never published to the jury or provided
to the jury during deliberations. Mreover, the records anount to
only eight pages and include, inter alia, general references to pre-
acci dent back pain, which was an issue addressed by both parties
during trial (see CPLR 2002).

Plaintiffs contend that the court erred in admtting in evidence
phot ographs of plaintiff’'s and defendant’s vehicles. Plaintiffs’
contention wth respect to the photographs of defendant’s vehicle is
raised for the first time on appeal and thus is not properly before us
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985 [4th Dept 1994]).
W reject plaintiffs’ contention with respect to the phot ographs of
plaintiff’s vehicle inasmuch as it is well established that
“[ p] hot ogr aphs showi ng no damage to a plaintiff’'s vehicle are
adm ssible to inpeach a plaintiff’s credibility on the issue whet her
t he accident caused the alleged injuries” (Tout v Zsiros, 49 AD3d
1296, 1297 [4th Dept 2008], |v denied 10 NY3d 713 [2008]).
Furthernore, “even when liability is not at issue, ‘proof as to the
happeni ng of an accident is probative and adm ssible as it descri bes
the force of an inpact or other incident that would help in
determ ning the nature or extent of injuries and thus relate to the
guestion of damages’ ” (Anderson v Dainack, 39 AD3d 1065, 1066 [ 3d
Dept 2007]). Here, we conclude that the court did not abuse its
di scretion in allowing the defense to use the photographs to inpeach
plaintiff's credibility wwth “evidence indicating that her vehicle
sust ai ned m ni mal physical damage, if any” (Torres v Esaian, 5 AD3d
670, 671 [2d Dept 2004]).

W reject plaintiffs’ contention that the court erred in refusing
to set aside the verdict on the ground of juror m sconduct based upon
an affidavit fromplaintiffs’ counsel that contai ned hearsay
statenents made by the jury foreperson. “ ‘[A]bsent exceptiona
ci rcunstances, juror affidavits may not be used to attack a jury
verdict’ ” (Herbst v Marshall, 89 AD3d 1403, 1404 [4th Dept 2011]),
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and neither may affidavits fromcounsel that sinply recite the hearsay
statenents of a juror (see id.). Plaintiffs’ contention that the
statenents of the foreperson fall under the excited utterance
exception to the hearsay rule is raised for the first tinme on appea
and thus is not properly before us (see C esinski, 202 AD2d at 985).
Furthernore, contrary to plaintiffs’ contention, the trial record is
“devoi d of evidence indicating the existence of [substantial] juror
confusion” (Wlder v Viccari, 138 AD2d 482, 484 [2d Dept 1988]; see
Young Mee Ch v Koon, 140 AD3d 861, 862 [2d Dept 2016]; Lopez v
Kennor e- Tonawanda Sch. Dist., 275 AD2d 894, 896 [4th Dept 2000]).

We also reject plaintiffs’ contention that the court erred in
failing to set aside the verdict as against the weight of the
evidence. It is well established that “ ‘[a] verdict rendered in
favor of a defendant nmay be successfully chall enged as agai nst the
wei ght of the evidence only when the evidence so preponderated in
favor of the plaintiff that it could not have been reached on any fair
interpretation of the evidence’ ” (Sauter v Cal abretta, 103 AD3d 1220,
1220 [4th Dept 2013]). “That determnation is addressed to the sound
di scretion of the trial court, but if the verdict is one that
reasonabl e persons coul d have rendered after receiving conflicting
evi dence, the court should not substitute its judgnment for that of the
jury” (Ruddock v Happell, 307 AD2d 719, 720 [4th Dept 2003]; see Todd
v PLSIIIl, LLGC-We Care, 87 AD3d 1376, 1377 [4th Dept 2011]). Here,
even assum ng, arguendo, that plaintiffs established a prina facie
case of serious injury, we conclude that “the jury neverthel ess was
entitled to reject the opinions of plaintiff’s phyS|C|ans and expert
Wi tnesses” in determning that she did not sustain a serious injury
(Sanchez v Dawson, 120 AD3d 933, 935 [4th Dept 2014]; see McMIllian v
Burden, 136 AD3d 1342, 1344 [4th Dept 2016]).

Ent ered: Novenber 17, 2017 Mark W Bennett
Cerk of the Court



