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HEI DI H STUMBO, DEFENDANT- APPELLANT.
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R M CHAEL TANTI LLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered March 20, 2015. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the first degree, crimnal possession of stolen property
in the fourth degree, hindering prosecution in the third degree and
tanpering with physical evidence.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting her

upon a jury verdict of, inter alia, crimnal possession of a
controlled substance in the first degree (Penal Law 8§ 220.21 [1]).
Def endant failed to preserve for our review her contention that she
was deprived of a fair trial by prosecutorial m sconduct (see People v
WIllianms, 151 AD3d 1834, 1835 [4th Dept 2017], lv denied 29 NY3d 1135
[2017]). In any event, we conclude that defendant’s contention is
wi thout nmerit inasmuch as none of the alleged instances constituted
m sconduct. The prosecutor’s comrents during summation “were within
t he broad bounds of rhetorical coment perm ssible during sunmations .

and they were either a fair response to defense counsel’s
summation or fair comrent on the evidence” (People v Goodson, 144 AD3d
1515, 1516 [4th Dept 2016], |v denied 29 Ny3d 949 [2017] [internal
guotation marks omtted]). |In addition, the prosecutor properly
cross-exam ned defendant on aspects of her direct exam nation
t esti nony.

We reject defendant’s further contention that she was denied
effective assistance of counsel. Defense counsel erred in questioning
def endant whether she had a prior “drug-related” conviction after
County Court in its Sandoval ruling had limted the prosecutor to
aski ng sinmply whether defendant had a prior felony conviction. W
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concl ude, however, that “defense counsel’s error was ‘not so egregi ous
and prejudicial that [it] deprived defendant of [her] right to a fair
trial’ " (People v Reitz, 125 AD3d 1425, 1425 [4th Dept 2015], |v

deni ed 26 NY3d 934 [2015], reconsideration denied 26 Ny3d 1091

[ 2015]). Defense counsel nade only a single reference to the
conviction on direct exam nation, as did the prosecutor on cross-

exam nation. No nention of it was nmade by the prosecutor on
sumat i on, and the jury was never told of the underlying facts of the
conviction, which was 23 years ago. W have exam ned defendant’s
remai ni ng i nstances of alleged ineffective assistance and concl ude
that, while defendant did not receive error-free representation,
“[t]he test is ‘reasonabl e conpetence, not perfect representation’
(People v Cathout, 21 Ny3d 127, 128 [2013]). View ng the evidence,
the law, and the circunstances of this case as a whole and as of the
time of the representation, we conclude that defendant was afforded
nmeani ngf ul representation (see People v Baldi, 54 Ny2d 137, 147

[ 1981]).

”

Def endant next contends that the verdict with respect to crimna
possession of a controlled substance in the first degree is against
t he wei ght of the evidence. W reject that contention. The recorded
phone conversations between defendant and her incarcerated son
establ i shed that defendant either had constructive possession of the
drugs that were in her vehicle or acted as an accessory to the
possessi on of the drugs by her son, and defendant’s testinony at tria
did nothing to refute the evidence of possession. View ng the
evidence in light of the elenments of crimnal possession of a
controll ed substance in the first degree as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 NY2d 490, 495 [1987]). The sentence is not
unduly harsh or severe.

We have reviewed the contentions of defendant raised in her pro
se suppl enental brief and conclude that none of themis preserved for
our review (see CPL 470.05 [2]). W decline to exercise our power to
review those contentions as a matter of discretion in the interest of
justice (see 470.15 [6] [a]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



