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Appeal from an order of the Monroe County Court (Christopher S
C accio, J.), entered Novenmber 10, 2015. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n 1994, defendant was convicted, upon a plea of
guilty, of sexual abuse in the first degree (Penal Law 8§ 130.65 [3])
and was sentenced to an indetermnate termof incarceration. He was
t hereafter designated a | evel one sex offender pursuant to the Sex
O fender Registration Act ([ SORA] Correction Law art 6-C). In 2013,
def endant was convi cted of endangering the welfare of a child (Pena
Law 8§ 260.10 [1]) in full satisfaction of that charge and a charge of
public | ewdness (8 245.00). The allegations supporting those charges
were that the naked defendant stood in his doorway masturbating in
full view of and while |ooking directly at a 10-year-old girl.

Def endant was sentenced to a termof probation and, thereafter, the
Peopl e petitioned, pursuant to Correction Law 8 168-0 (3), for an
upward nodi fication of his risk assessnent |level. County Court
granted the petition, and we now affirm

“Pursuant to Correction Law 8§ 168-0 (3), the People may file a
petition for an upward nodification of a sex offender’s SORA ri sk
| evel designation where the sex offender ‘(a) has been convicted of a
new crine . . . and (b) the conduct underlying the newcrine . . . is
of a nature that indicates an increased risk of a repeat sex
offense’ ” (People v WIllians, 128 AD3d 788, 789 [2d Dept 2015], Iv
deni ed 26 NY3d 902 [2015]; see People v Woten, 286 AD2d 189, 194 [4th
Dept 2001], |v denied 97 NY2d 610 [2002]). *“The district attorney
shal | bear the burden of proving the facts supporting the requested



- 2- 1248
KA 15-02152

nodi fication, by clear and convincing evidence” (Correction Law
§ 168-0 [3]; see WIlians, 128 AD3d at 789).

As a prelimnary matter, we agree with defendant that the court
cited to the wong standard in its witten decision, when it wote
that the People had “sustained their burden of presenting, by a
preponderance of the evidence, facts supporting an upward departure.”
We agree with the People, however, that the inclusion of the phrase
“preponderance of evidence” was nerely a clerical error, inasnmuch as
the court correctly stated that the appropriate standard was cl ear and
convi nci ng evidence both at the hearing and in its initial sumary of
the applicable lawin its witten decision. 1In any event, “remttal
is not required because the record is sufficient to enable us to
determ ne under the proper standard whether the court erred in
[granting the People’'s petition]” (People v Loughlin, 145 AD3d 1426,
1427-1428 [4th Dept 2016], |v denied 29 NY3d 906 [2017]; see generally
Peopl e v Urbanski, 74 AD3d 1882, 1883 [4th Dept 2010], |v denied 15
NY3d 707 [2010]).

There is no dispute that defendant was convicted of a new crine,
i.e., endangering the welfare of a child, which was based on
i nappropriate, sexually notivated conduct directed at a 10-year-old
girl. “Despite the fact that this conviction did not qualify as a
regi sterable sex offense (see Correction Law 8 168-a [2]), the nature
of the conduct underlying it is sufficient to establish, by clear and
convi nci ng evidence (see Correction Law 8 168-0 [3]), that defendant
is at an increased risk to reoffend” (People v G eene, 83 AD3d 1304,
1304 [3d Dept 2011], Iv denied 17 NY3d 706 [2011]). W thus concl ude
that the Peopl e sustained their burden of establishing by clear and
convi nci ng evi dence that defendant was convicted of a new crine and
that the crime was of a nature that would indicate an increased risk
of a repeat sexual offense (see 8§ 168-0 [3]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



