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Appeal from an order of the Suprene Court, Erie County (Catherine
R Nugent Panepinto, J.), entered Septenber 26, 2016. The order
deni ed the notion of defendant for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action to recover damages
for injuries that she allegedly sustained when she slipped and fell on
snow or ice in defendant’s parking lot. Suprenme Court properly denied
defendant’s notion for sunmary judgnment di sm ssing the conplaint on
the ground that there was a stormin progress inasnuch as defendant
failed to neet its burden of establishing that plaintiff’s injuries
were caused by a stormin progress (see Walter v United Parcel Serv.,
Inc., 56 AD3d 1187, 1187 [4th Dept 2008]; cf. Alvarado v Wgnmans Food
Mkts., Inc., 134 AD3d 1440, 1441 [4th Dept 2015]). In support of its
noti on, defendant submitted the deposition testinony of plaintiff, who
testified that it was not snow ng at the tine of the accident.

Mor eover, the opinions of defendant’s expert meteorol ogi st are at best
concl usory and have “no evidentiary support in the record” (DeJdesus v
CEC Entertai nment, Inc., 138 AD3d 1390, 1391 [4th Dept 2016], |v

deni ed 28 NY3d 906 [2016] [internal quotation marks omtted]).

| nasmuch as defendant failed to nmeet its initial burden, the burden
never shifted to plaintiff “to raise a triable issue of fact ‘whether
t he acci dent was caused by a slippery condition at the |ocation where
the plaintiff fell that existed prior to the storm as opposed to
precipitation fromthe stormin progress, and that the defendant had
actual or constructive notice of the preexisting condition” 7 (Quill v
Churchville-Chili Cent. Sch. Dist., 114 AD3d 1211, 1212 [4th Dept
2014]). Thus, the court properly denied defendant’s notion w thout
regard to the sufficiency of plaintiff’s opposing papers (see
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generally Wnegrad v New York Univ. Med. Cr., 64 Ny2d 851, 853
[ 1985]).

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



