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Appeal from an order of the Suprene Court, Erie County (John L
M chal ski, A.J.), entered Cctober 14, 2016. The order denied the
notion of defendant QOakgrove Construction, Inc., for sunmary judgnment
di sm ssing the conplaint against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the conpl ai nt agai nst defendant Gakgrove Construction, Inc. is
di sm ssed.

Menorandum  Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries he sustained while
working in the nedian of the New York State Thruway. The New York
State Thruway Authority (Authority) hired defendant OCakgrove
Construction, Inc. (Gakgrove) to work on the thruway, including
repavi ng a section thereof, and the Authority hired defendant Foit-

Al bert Associ ates, Architecture, Engi neering and Surveying, P.C
(Foit-Albert) to inspect Oakgrove's work. Foit-Al bert subcontracted
sone of that work to plaintiff’'s enployer. Oakgrove began to perform
dr ai nage and cl earing work in August 2010, but suspended the work in

| at e Novenber for the winter shutdown period. QOakgrove renoved all of
its equi pnent and enpl oyees fromthe work site, and all l|anes of the
thruway in the area of the proposed construction were opened. Before
suspendi ng its work, Oakgrove noted that some of the el evation

measur enents provided by the Authority were incorrect. Foit-Al bert,
whose contract with the Authority stated that its inspection
responsibilities also included surveying, assigned plaintiff to take
new nmeasurenents, including during Oakgrove’'s winter construction
hiatus. |In Decenber, plaintiff was taking those neasurenents when a
vehi cl e operated by defendant Drew Robertson |eft the roadway and
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struck him Plaintiff conmenced this action, asserting clains under
Labor Law 88 200 and 241 (6) as well as a common-| aw negli gence cause
of action agai nst Qakgrove.

Suprene Court erred in denying Oakgrove s notion seeking summary
j udgment di smssing the conplaint against it. Addressing first the
cl ai munder Labor Law 8 241, we note that, while under that statute
“owners and general contractors are generally absolutely liable for
statutory violations . . . , other parties may be |iable under th[at]
statute[] only if they are acting as the ‘agents’ of the owner or
general contractor by virtue of the fact that they had been given the
authority to supervise and control the work being perfornmed at the
time of the injury” (Walsh v Sweet Assoc., 172 AD2d 111, 113 [3d Dept
1991], |v denied 79 Ny2d 755 [1992]; see Russin v Louis N Picciano &
Son, 54 Ny2d 311, 318 [1981]; Govanniello v EW Howell, Co., LLC
104 AD3d 812, 813 [2d Dept 2013]). “The owner or general contractor
is not synonynmous with the prime contractor . . . Generally speaking,
the prime contractor for general construction (especially in State
construction projects) has no authority over the other prine
contractors . . . unless the prine contractor is delegated work in
such a manner that it stands in the shoes of the owner or genera
contractor with the authority to supervise and control the work”
(Wal sh, 172 AD2d at 113; see Kul aszewski v Cinton D sposal Servs.,
272 AD2d 855, 856 [4th Dept 2000]).

Here, Qakgrove and Foit-Al bert were both prine contractors, and
plaintiff’s enpl oyer contracted only with Foit-Al bert. Oakgrove did
not supervise or instruct plaintiff. Rather, plaintiff reported to a
supervi sor at Foit-Albert. Qakgrove established as a matter of |aw
that it had no control over plaintiff or the work he was perform ng,
and plaintiff failed to raise a triable issue of fact (see
Kul aszewski, 272 AD2d at 856; Greenleaf v Bristol-Mers Squibb Co.,
231 AD2d 902, 903 [4th Dept 1996]). Plaintiff’'s reliance on the fact
t hat Oakgrove provided GPS units for plaintiff to use is m spl aced
i nasmuch as “[t]he determ native factor on the issue of control is not
whet her a [contractor] furnishes equi pnment but[, rather, is] whether
[it] has control of the work being done and the authority to insist
that proper safety practices be followed” (Everitt v Nozkowski, 285
AD2d 442, 443-444 [2d Dept 2001]; see Gines v Pyramd Cos. of
Onondaga, 237 AD2d 940, 940-941 [4th Dept 1997]). Here, there is
nothing in the record to indicate that Oakgrove had such control over
plaintiff’s work, and the court therefore should have dism ssed the
Labor Law 8 241 (6) clai magainst Oakgrove.

We further agree with Cakgrove that it established that it did
not have control over the work site at the time of plaintiff’'s
accident, and plaintiff failed to raise a triable issue of fact.

Thus, the court should have dism ssed the Labor Law 8 200 cl ai m and
common- | aw negl i gence cause of action agai nst OGakgrove (see M ano v
State Univ. Constr. Fund, 291 AD2d 830, 830-831 [4th Dept 2002];
Fenton v Monotype Sys., 289 AD2d 194, 194 [2d Dept 2001]; see
generally Steiger v LPCimnelli, Inc., 104 AD3d 1246, 1248 [4th Dept
2013]). Furthernore, Oakgrove al so established that it did not create
or have actual or constructive notice of the dangerous condition of
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the work site, thereby establishing an additional ground for dism ssal
of that claimand cause of action against it (see generally Piacquadio
v Recine Realty Corp., 84 Ny2d 967, 969 [1994]; doria v MoM Eneral d
Enters., 298 AD2d 355, 356 [2d Dept 2002]), and plaintiff failed to
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]).

In light of our determ nation, we do not address QCakgrove’'s
remai ni ng contenti ons on appeal .

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



