SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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CA 16-02208
PRESENT: WHALEN, P.J., PERADOTTO, LINDLEY, NEMOYER AND CURRAN, JJ.

RES EXH BI T SERVI CES, LLC, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

GENESI'S VI SION, INC., DO NG BUSI NESS AS ROCHESTER
OPTI CAL, DEFENDANT- APPELLANT.
(APPEAL NO 3.)

NI XON PEABODY LLP, ROCHESTER (DAVI D H. TENNANT OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PH LLI PS LYTLE LLP, ROCHESTER (CHAD W FLANSBURG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an anended judgnment of the Suprene Court, Monroe
County (Matthew A. Rosenbaum J.), entered Novenber 4, 2016. The
anended judgnent awarded plaintiff the sum of $452,376.22 as agai nst
def endant .

It is hereby ORDERED that the anmended judgnment so appeal ed from
i s unani nmously affirnmed w thout costs.

Menmorandum  The parties executed an agreenent that set forth the
ternms under which plaintiff would provide services and an exhibit
enabl i ng defendant, a manufacturer and seller of optical equipnent
i ncluding eyewear, to participate in industry trade shows. The
agreenment provided that the parties woul d execute Project
Aut hori zati on Forns (PAFs) that woul d govern the scope of work for any
particul ar project. The agreenent itself would not set forth the
price of a conpleted project; rather, the price for the work woul d be
established in the PAFs in accordance wth various categories of
service listed therein. The parties executed two PAFs, which were
i ncorporated by reference and made part of the agreenment: the first
authorized plaintiff to design and build an exhibit and anortized the
price over three upconmi ng trade shows, and the second authorized
various services to be provided by plaintiff for a trade showin fall
2014. Defendant attended the fall 2014 trade show with the agreed-
upon services provided by plaintiff.

The parties thereafter nodified the agreenent by an anmendnent,
whi ch provided that plaintiff would have the exclusive right to
provide all services and deliverables for defendant’s attendance at
the spring and fall trade shows in both 2015 and 2016 as set forth in
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correspondi ng PAFs, and that the construction cost of the exhibit
woul d be anortized over those four shows, thereby representing a fixed
cost per trade show The agreenent, as anended, further contained a
term nation provision that set forth a m ni num aggregate anount that
def endant was required to spend over the four trade shows, and

provi ded that defendant’s violation of that requirenent would
constitute grounds for term nation of the agreenent. The term nation
provi sion provided for |iquidated damages in the event that defendant
breached the agreenent, including by failing to attend the trade shows
referenced in the incorporated PAFs. Al though defendant attended the
spring 2015 trade show in accordance wth the PAFs executed for that
show, defendant subsequently indicated that it would not attend the
fall 2015 show, and plaintiff thereafter issued correspondence
termnating the agreenent in conpliance with its terns and commenced
this action for, inter alia, breach of contract seeking |iquidated
damages.

I n appeal No. 1, defendant appeals froman order that, anong
other things, granted plaintiff’s notion for partial sunmary judgnent
on defendant’s liability for breach of contract together with a
partial noney judgnent, and deni ed defendant’s cross notion for
partial summary judgnment seeking, inter alia, a determnation that the
parties’ agreenent was unenforceable and that the |iqui dated damages
cl ause therein constituted an unenforceable penalty. In appeal No. 2,
def endant appeals froma judgnent awarding plaintiff damages and, in
appeal No. 3, defendant appeals from an anended judgnent that
increased plaintiff’s danages award follow ng the parties’ stipulation
to a partial attorneys’ fee award.

As a prelimnary matter, we dismss the appeal fromthe order in
appeal No. 1 because the right to appeal fromthat internedi ate order
term nated upon the entry of the ensuing judgnent chall enged by
defendant in appeal No. 2 (see Matter of Aho, 39 Ny2d 241, 248 [1976];
Charter Sch. for Applied Tech. v Board of Educ. for Cty Sch. D st. of
City of Buffalo, 105 AD3d 1460, 1461 [4th Dept 2013]). In addition,

t he appeal fromthe judgnent in appeal No. 2 nust be dism ssed

i nasmuch as it has been superseded by the anended judgnent in appea
No. 3 (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051, 1051 [4th
Dept 1990]). The issues raised in appeal No. 1 concerning the order
will be considered in the context of the appeal fromthe anmended
judgnent in appeal No. 3 (see Charter Sch. for Applied Tech., 105 AD3d
at 1461).

Def endant contends that the agreenent, standing al one,
constitutes an unenforceabl e “agreenent to agree” because, by its
terms, it contenplated future negotiation and execution of four
addi ti onal PAFs on an event-by-event basis to provide m ssing
essential terns, thereby “le[aving] the creation of an enforceable

agreenent to await the execution of PAFs.” W reject that contention.
“I'n determ ni ng whether a contract exists, the inquiry centers upon
the parties’ intent to be bound, i.e., whether there was a neeting of

the m nds regarding the material terns of the transaction” (Henr
Assoc. v Saxony Carpet Co., 249 AD2d 63, 66 [1st Dept 1998] [internal
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guotation marks omtted]). It is well settled that, “[i]f an
agreenent is not reasonably certainin its material ternms, there can
be no legally enforceable contract” (Cobble H Il Nursing Home v Henry

& Warren Corp., 74 NY2d 475, 482 [1989], rearg denied 75 NY2d 863

[ 1990], cert denied 498 US 816 [1990]; see Matter of 166 Manmaroneck
Ave. Corp. v 151 E. Post Rd. Corp., 78 Ny2d 88, 91 [1991]; Joseph
Martin, Jr., Delicatessen v Schumacher, 52 Ny2d 105, 109 [1981]).

“[A] nmere agreenent to agree, in which a material termis left for
future negotiations, is unenforceable” (Joseph Martin, Jr.,

Del i cat essen, 52 Ny2d at 109; see 166 Mamaroneck Ave. Corp., 78 Nyad
at 91). Nonetheless, the “doctrine of definiteness” should not be
applied rigidly, and “[s]triking dowm a contract as indefinite and in

essence neaningless ‘is at best a last resort’ ” (166 Manmaroneck Ave.
Corp., 78 NY2d at 91; see Cobble Hi Il Nursing Home, 74 Ny2d at
482-483). “Thus, where it is clear fromthe | anguage of an agreenent

that the parties intended to be bound and there exi sts an objective
met hod for supplying a mssing term the court should endeavor to hold
the parties to their bargain” (166 Mamaroneck Ave. Corp., 78 NY2d at
91; see Joseph Martin, Jr., Delicatessen, 52 Ny2d at 110).

Here, the parties unequivocally expressed their intent to be
bound by the agreenent inasnuch as they agreed that plaintiff would be
t he excl usive provider of various services and deliverables for the
trade shows as set forth in specifically designated PAFs, and that
defendant’s failure to performpursuant to the terns of the agreenent
woul d constitute grounds for term nation of the agreenment and
i qui dat ed damages. The parties further agreed in the anendnent and
i ncorporated PAFs that a total of four shows in 2015 and 2016 woul d
have a certain fixed cost representing the construction cost for the
exhibit anortized over those shows. The anmendnent and the
i ncor porated PAFs, when read in conjunction with the term nation
provi sion (see Maven Tech., LLC v Vasile, 147 AD3d 1377, 1378 [4th
Dept 2017]), further establish that defendant was obligated to attend
t he four shows and spend a m ni num anobunt on services and
deliverabl es; otherwi se, plaintiff would be entitled to |iquidated
damages.

The agreenment itself is therefore sufficient to establish a
bi ndi ng contract inasmuch as the parties agreed to a fixed cost for
each show that defendant was required to attend and set a m ni num
anount that defendant was obligated to spend in aggregate over the
four shows, and the parties sinply left the precise scope of work and
variabl e costs to be custom zed to fit each show in accordance wth
the service categories listed in the pre-designated PAFs. Contrary to
defendant’s contention, “a contract is not necessarily lacking in all
effect merely because it expresses the idea that sonmething is left to
future agreenent” (May Metro. Corp. v May O | Burner Corp., 290 NY
260, 264 [1943]) and, here, the agreenent contains no expression by
the parties that they did not intend to be bound until each PAF was
signed (see Henri Assoc., 249 AD2d at 66; see generally Tonpkins Fin.
Corp. v John M Floyd & Assoc., Inc., 144 AD3d 1252, 1253 [3d Dept
2016]). W thus conclude that the agreenent, as executed by the
sophi sticated parties here, clearly manifests their intention to be
bound, and the creation of a binding agreenent is not conditioned upon



-4- 1004
CA 16- 02208

t he signing of each individual PAF (see Trolman v Trol man, d aser &
Lichtman, P.C., 114 AD3d 617, 618 [1lst Dept 2014], |v denied 23 NY3d
905 [2014]; cf. difford R Gay, Inc. v LeChase Constr. Servs., LLC,
31 AD3d 983, 985-986 [3d Dept 2006]; Uniland Partnership of Del. L.P
v Blue Cross of W N Y. Inc., 27 AD3d 1131, 1132-1133 [4th Dept 2006],
v denied 7 NY3d 713 [2006]; see generally Cowen & Co., LLC v Fiserv,
Inc., 141 AD3d 18, 22 [1st Dept 2016]).

We al so reject defendant’s related contention that the agreenent
i s unenforceabl e because it contenplated future negotiations and the
execution of PAFs to provide m ssing essential ternms of scope and
price for each trade show, and the parties failed to identify any
obj ective nethod for supplying those terns. “Before rejecting an
agreenent as indefinite, a court nmust be satisfied that the agreenent
cannot be rendered reasonably certain by reference to an extrinsic
standard that nakes its nmeaning clear” (Cobble H Il Nursing Home, 74
NY2d at 483). Thus, “ ‘[w here the parties have conpleted their
negoti ati ons of what they regard as essential elenents, and
performance has begun on the good faith understandi ng that agreenent
on the unsettled matters will follow, the court will find and enforce
a contract even though the parties have expressly left these other
el ements for future negotiation and agreenent, if sonme objective
met hod of determ nation is avail able, independent of either party’'s
mere wi sh or desire’ " (Metro-CGol dwn-Mayer v Schei der, 40 Ny2d 1069,
1070-1071 [1976]). “ *Such objective criteria may be found in the
agreenent itself, commercial practice or other usage and custoni ”
(1d. at 1071; see Cobble H Il Nursing Hone, 74 Ny2d at 483; Four
Seasons Hotels v Vinnik, 127 AD2d 310, 317-318 [1st Dept 1987]).
Here, we conclude that the agreenment itself and the parties’ prior
practice as expressed in the incorporated PAFs for the two attended
trade shows provide the objective criteria for determ ning the scope
and price of the remaining work beyond the fixed costs associated with
the future shows (see generally Henri Assoc., 249 AD2d at 66-67).

Therefore, inasnuch as defendant does not dispute that it
breached the agreenent, i.e., that it failed to attend certain trade
shows and utilize plaintiff’s services as required, we conclude that
the court properly determined that plaintiff is entitled to partia
summary judgnment on the issue of defendant’s liability under the
breach of contract cause of action.

Contrary to defendant’s further contention, we conclude that the
court properly determned that the |iquidated damages cl ause is
enforceable. Such a clause is enforceable if, at the tine the
agreenent is made, “the anobunt of actual |oss is incapable or
difficult of precise estimation” and the stipul ated anount of danages
“bears a reasonabl e proportion to the probable |oss” (Truck Rent-A-
Ctr. v Puritan Farns 2nd, 41 Ny2d 420, 425 [1977]; see Great Lakes
Mot or Corp. v Johnson, 132 AD3d 1390, 1391 [4th Dept 2015]).
Conversely, if the clause provides for damages that are “plainly or
grossly disproportionate to the probable |oss, the provision calls for
a penalty and will not be enforced” (Truck Rent-A-Ctr., 41 Ny2d at
425). \Wiether a contractual provision “represents an enforceabl e
I i qui dati on of damages or an unenforceable penalty is a question of
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| aw, giving due consideration to the nature of the contract and the

ci rcunst ances” (JMD Hol ding Corp. v Congress Fin. Corp., 4 NY3d 373,
379 [2005]). Although defendant, as the party seeking to avoid

I i qui dat ed damages, bears the ultimte burden of establishing that the
cl ause is unenforceable (see 172 Van Duzer Realty Corp. v d obe Al umi
St udent Assi stance Assn., Inc., 24 Ny3d 528, 536 [2014]; JMD Hol di ng
Corp., 4 NY3d at 380), plaintiff, as the party noving for sunmary

j udgnment, has the burden of tendering sufficient evidence to
denonstrate that its “cause of action . . . shall be established
sufficiently to warrant the court as a matter of lawin directing
judgment” in its favor (CPLR 3212 [b]; see Jacobsen v New York City
Heal th & Hosps. Corp., 22 NY3d 824, 833 [2014]; Alvarez v Prospect
Hosp., 68 NY2d 320, 324 [1986]; see generally Collado v Jiacono, 126
AD3d 927, 928 [2d Dept 2015]).

“Where, as here, the parties to the agreenent were sophisticated
business [entities], and the ternms of the agreenent were nmutually
negoti ated, with each party represented by experienced counsel, a
I i qui dat ed damages provision which is reached at armis length is
entitled to deference” (Addressing Sys. & Prods., Inc. v Friedman, 59
AD3d 359, 360 [1st Dept 2009]; see JMD Holding Corp., 4 NY3d at 382-
383). The evidence in the record, including the amended agreenent,
establishes that plaintiff’s damages “are sufficiently difficult to
ascertain to satisfy the first requirenent of a valid |iquidated
damages provision” (BDO Seidman v Hirshberg, 93 NY2d 382, 396 [1999]).
Wth respect to the second requirement, we conclude that the
negoti ated anmount of |iquidated damages is not “ ‘conspicuously
di sproportionate to [plaintiff’s] foreseeable |osses’ ” (Bates Adv.
USA, Inc. v 498 Seventh, LLC, 7 Ny3d 115, 120 [2006], rearg denied 7
NY3d 784 [2006]). We further conclude that defendant’s subm ssions
are insufficient to defeat plaintiff’s notion for sunmary judgnent
(see generally Alvarez, 68 Ny2d at 324). In view of our
determ nation, we further conclude that the court properly denied
defendant’s cross notion for partial sumrary judgnent.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



