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IN THE MATTER OF JOHN KENNEDY,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

NEW YORK STATE OFFI CE FOR PEOPLE W TH
DEVELOPMENTAL DI SABI LI TI ES AND KERRY DELANEY,
ACTI NG COW SSI ONER, NEW YORK STATE OFFI CE FOR
PEOPLE W TH DEVELOPMENTAL DI SABI LI TI ES,
RESPONDENTS- RESPONDENTS.

D. JEFFREY GOSCH, SYRACUSE, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Onondaga County (James P. Murphy, J.), dated May 19,
2016 in a proceeding pursuant to CPLR article 78. The judgnent
di sm ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated, and the matter is remtted to Suprene Court, Onondaga
County, for further proceedings in accordance with the foll ow ng
menor andum  After petitioner was termnated fromhis job with
respondent New York State O fice for People with Devel opnenta
Disabilities, he commenced this proceeding pursuant to CPLR article 78
chal l enging that termnation. Suprene Court dism ssed the petition on
jurisdictional grounds because the notice of petition served and filed
by petitioner omtted a return date in violation of CPLR 403 (a). W
now rever se

In dismssing the petition, the court relied on a |ine of cases,
all fromthe Third Departnent, holding that such an om ssion
constitutes a jurisdictional defect (see e.g. Matter of Lanb v MIIs,
296 AD2d 697, 698-699, |v denied 99 NY2d 501; Matter of Cates v
Village of Watkins den, 290 AD2d 758, 759; Matter of Hawkins v
McCal |, 278 AD2d 638, 638, |v denied 96 Ny2d 713; Matter of Vetrone v
Mackin, 216 AD2d 839, 840). Those cases, however, were all decided
before CPLR 2001 was anended in 2007 “to permt courts to disregard
m st akes, om ssions, defects or irregularities made at the
comencenent of a proceedi ng, which includes comencenent by the
filing of a petition” (Matter of Oneida Pub. Lib. Dist. v Town Bd. of
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the Town of Verona, 153 AD3d 127, 129), and the Third Departnent has
since held that “the rule articulated in [its] prior decisions—a
notice of petition lacking a return date is jurisdictionally defective
and, therefore, prohibits a court fromexercising its authority under
CPLR 2001—+s no |l onger tenable” (id. at 130). W agree inasnuch as
“the purpose behind anendi ng CPLR 2001 was ‘to allow courts to correct
or disregard technical defects, occurring at the commencenent of an
action [or proceeding], that do not prejudice the opposing party’ and
‘to fully foreclose dism ssal of actions for technical,

non- prejudicial defects” ” (id. at 129-130, quoting Ruffin v Lion
Corp., 15 NY3d 578, 582).

We therefore reverse the judgnment, reinstate the petition, and
remt the matter to Suprene Court to exercise the discretion afforded
to it under CPLR 2001

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



