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Appeal froma judgnent of the Erie County Court (M chael F.
Pi etruszka, J.), rendered Decenber 10, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of grand larceny in the third
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to Erie
County Court for further proceedings in accordance with the foll ow ng
menor andum  Def endant appeals from a judgnent convicting himupon his
plea of guilty of grand larceny in the third degree (Penal Law
8§ 155.35 [1]). W agree with defendant that County Court inproperly
sentenced himas a second felony offender and that the sentence is
therefore illegal. W note that the issue of the illegality of his
sentence survives his valid waiver of the right to appeal (see People
v Bailey, 105 AD3d 1359, 1360, |v denied 21 NY3d 1040).

To qualify as a second felony offense, the sentence for the prior
fel ony conviction nmust have been inposed before the conm ssion of the
present felony (see Penal Law 8 70.06 [1] [b] [ii]). Defendant’s
present felony conviction arises fromthe filing of 93 fal se
unenpl oynent certificates, which resulted in defendant unlawfully
obt ai ni ng nore than $10, 000 i n unenpl oynent benefits during a 32-nonth
peri od between Novenber 2011 and June 2014. Defendant accepted a plea
bargain in which he would wai ve indictnent and plead guilty by
superior court information to a single count of grand larceny in the
third degree covering the entire 32-nonth period, in exchange for a
sentence to a nmandatory indeterm nate termof incarceration as a
second fel ony offender, based on two prior felony convictions. W
concl ude, however, that those two prior felony convictions do not
qualify as predicate offenses for second felony of fender purposes
i nasmuch as def endant was sentenced on those predicate felony
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convictions after he had begun, and while he was still in the m dst of
conmitting, the present felony (see 8 70.06 [1] [b] [ii]; People v
Greer, 86 AD2d 781, 781; see al so People v Samms, 95 Ny2d 52, 58). W
therefore nodify the judgnment by vacating the sentence, and we renit
the matter to County Court for resentencing.

Upon remttal, the court nust inpose a |awful sentence on
defendant as a first felony offender, which may result in a | esser
sentence than that bargained for by the People and defendant. “[I]n
t hat event, the court nust entertain a notion by the People, should
t he Peopl e be so disposed, to vacate the plea and set aside the
conviction in its entirety” (People v Ignatowski, 70 AD3d 1472, 1473
[internal quotation marks omtted]; see People v Irwin, 166 AD2d 924,
925). *“Further, should the People be so disposed, they may w t hdraw
their consent to the waiver of indictnent” (People v Hamilton, 49 AD3d
1163, 1164-1165; see CPL 195.10 [1] [c]).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



