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Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered Septenber 19, 2014. The judgnent
convi cted defendant, upon a jury verdict, of assault in the first
degree and crimnal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of assault in the first degree (Penal Law
§ 120.10 [1]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). The charges stemmed froman altercation outside a bar
that resulted in a shooting.

Def endant failed to preserve for our review his contention that
t he phot ographi c arrays used by the police were unduly suggestive (see
CPL 470.05 [2]), and we decline to exercise our power to review that
contention as a nmatter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

View ng the evidence in light of the elements of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), and
affording great deference to the jury' s credibility determ nations, we
conclude that the verdict is not against the weight of the evidence
with respect to the issues of intent and identification (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). The jury was entitled both to
infer defendant’s crimnal intent fromthe victinis testinony that
defendant ained and fired a gun at him and to accept the victims
identification of defendant as the perpetrator, which was corroborated
by several eyew tnesses who had prior famliarity with defendant.

W agree with defendant that Suprene Court erred in denying his
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request for a mssing witness charge. Defendant net his initia
burden of denonstrating that the uncalled w tness, who was wal ki ng
behind the victi mnonents before the altercation, was “know edgeabl e
about a pending nmaterial issue and that such w tness woul d be expected
to testify favorably to the opposing party” (People v Gonzal ez, 68
NY2d 424, 428; see People v Smth, 225 AD2d 1030, 1030). The burden
then shifted to the People “to account for the witness’ absence or

ot herwi se denonstrate that the charge woul d not be appropriate”
(Gonzal ez, 68 NY2d at 428). The People failed to neet that burden

i nasmuch as their “unsubstantiated assertion that the w tness cl ai ned
to have no recollection of the pertinent events is insufficient to
establish that the witness was not avail able or that he was not

know edgeabl e about any pending material issue” (Smth, 225 AD2d at
1031). Moreover, the prosecutor’s assertion is not substantiated by
virtue of the fact that he provided it under oath (see generally
Peopl e v Macana, 84 Ny2d 173, 179). W neverthel ess concl ude that the
court’s error in denying defendant’s request is harm ess inasnmuch as
t he evidence of defendant’s guilt is overwhelmng, and there is no
significant probability that defendant woul d have been acquitted but
for the error (see People v Fields, 76 Ny2d 761, 763; People v Abdul -
Jal eel, 142 AD3d 1296, 1297, |v denied 29 NY3d 946; see generally
People v Crimmins, 36 Ny2d 230, 241-242).

We reject the further contention of defendant that he was denied
ef fective assistance of counsel based upon defense counsel’s strategic
deci sions not to seek a jury charge on a |lesser-included of fense (see
People v Colville, 20 NY3d 20, 23; People v Rivera, 71 Ny2d 705,
708-709; People v Lane, 60 Ny2d 748, 749-751), or to object to alleged
i nstances of prosecutorial msconduct (see People v Taylor, 1 NY3d
174, 176-177). The record, viewed as a whol e, denonstrates that
def ense counsel provided neaningful representation (see generally
People v Baldi, 54 Ny2d 137, 147).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



