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\% MEMORANDUM AND ORDER
ELLI O C. COHEN, M D., AND NEW CONCEPTS
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COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

SUGARVAN LAW FI RM LLP, SYRACUSE (ZACHARY M MATTI SON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Jefferson County (Hugh
A. Glbert, J.), entered Septenber 29, 2016. The order granted the
notion of defendants for summary judgnment dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs Carla Brashaw (nother) and Sean Brashaw
(father) are the parents of an infant who died shortly after birth
(decedent), and they comrenced this nedical mal practice action seeking
to recover damages for enotional injuries that they allegedly
sustained as a result of defendants’ negligence in providing nedica
treatment while the nother was pregnant with the decedent. The
rel evant facts are not in dispute. |In 2011, the nother becane
pregnant and began receiving treatnment from defendant Elliot C. Cohen,
M D. The nother had a history of difficult pregnancies and, after
approxi mately 20 weeks, Cohen di agnosed her as having an i nconpet ent
cervix and the nother was admtted to the hospital. Three days |ater,
the nother delivered the decedent. Doctors at the hospital told
plaintiffs that the decedent would not survive because his |ungs were
not fully devel oped and, indeed, he died only an hour after delivery.
During his short life, the decedent had a sl ow heartbeat, was
breat hing, and could grab his father’s finger, but his skin renained
pal e blue in color, he did not cry, and he did not nobve his arns and
| egs. The nother did not sustain an independent injury during the
course of the pregnancy or the delivery.

Suprene Court properly granted defendants’ notion for sunmary
judgment dismssing the conplaint. Initially, we note that plaintiffs
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do not dispute that the action was properly dism ssed insofar as it
was brought by the father. Insofar as the action was brought by the
not her, where, as here, an infant is injured in utero as a result of
nmedi cal mal practice and is born alive, the nother cannot recover
damages for enotional injuries wthout having sustained an i ndependent
injury as a result of the alleged mal practice (see Sheppard- Mbley v
King, 4 Ny3d 627, 636; Ward v Safajou, 145 AD3d 836, 837, |v denied 29
NY3d 906). Under such circunstances, the infant may comrence an
action seeking damages for his or her injuries (see Sheppard-Mbley, 4
NY3d at 636; Ward, 145 AD3d at 837). Absent an independent injury,

t he not her can recover damages for enotional injuries arising from
nmedi cal mal practice that causes an in utero injury only if that

mal practice results in mscarriage or stillbirth (see Broadnax v
Gonzal ez, 2 NY3d 148, 155; Ward, 145 AD3d at 837).

W reject plaintiffs’ contention that this case falls into a
“l ogi cal gap” left open by Broadnax and Sheppard- Mobl ey. | n Broadnax,
the Court of Appeals allowed a nother to bring an action to recover
damages for enotional injuries “where otherw se none would be
avai l able to redress the wongdoing that resulted in a mscarriage or
stillbirth” (Sheppard-Mbley, 4 NY3d at 637; see Broadnax, 2 NY3d at
155). Later, in Sheppard-Mbley, the Court expressly declined to
expand that doctrine to a situation where the injured infant was born
alive and thus was capable of bringing his or her own action (see
Sheppar d- Mobl ey, 4 Ny3d at 637; see also Ward, 145 AD3d at 837).
| nsofar as plaintiffs contend that the nother should be able to
recover damages for enotional injuries because a wongful death cause
of action would not have a viable acconpanyi ng cause of action for
conscious pain and suffering, we conclude that this is an inherent
aspect of wongful death actions rather than a specific problemwth
prenatal nedical mal practice actions (see generally Anderson v Rowe,
73 AD2d 1030, 1031). Wether to allow a plaintiff to recover danages
for enotional injuries under such circunstances is a matter for the
Legi sl ature.

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



