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IN THE MATTER OF CARTER B. AND CLARAH B.
ONONDAGA COUNTY DEPARTMENT OF CHI LDREN
AND FAM LY SERVI CES, PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LOGAN D., RESPONDENT- APPELLANT,
AND SANDY B., RESPONDENT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (DAN ELLE K. BLACKABY OF
COUNSEL), FOR RESPONDENT- APPELLANT.

ROBERT A. DURR, COUNTY ATTORNEY, SYRACUSE (MAGG E SEI KALY OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

KAREN J. DCCTER, ATTORNEY FOR THE CHI LDREN, FAYETTEVILLE

Appeal from an order of the Famly Court, Onondaga County
(M chael L. Hanuszczak, J.), entered April 14, 2016 in a proceeding
pursuant to Famly Court Act article 10. The order, inter alia, found
t hat respondent - appel | ant had negl ected the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent nother, Logan D., appeals from an order
adj udging the two subject children to be neglected by virtue of her
drug use. Prelimnarily, and contrary to the contention of the
Attorney for the Children, this appeal was not rendered noot by the
subsequent entry of a consent order that granted custody of the
children to the maternal grandnother. “[T]he finding of neglect
constitutes a permanent and significant stigma that mght indirectly
affect the nother’s status in future proceedings” (Matter of Tyler W
[ Stacey S.], 121 AD3d 1572, 1572 [internal quotation marks omtted];
see Matter of Jamar W [Malipeng W], 84 AD3d 1386, 1386-1387).

On the nerits, we conclude that Famly Court’s finding of neglect
is supported by the requisite preponderance of the evidence. “[P]roof
that a person repeatedly msuses . . . drugs . . . to the extent that
it has or would ordinarily have the effect of producing in the user
t hereof a substantial state of stupor, unconsciousness, intoxication,
hal | uci nation, disorientation, or inconpetence, or a substantia
i mpai rment of judgnent, or a substantial manifestation of
irrationality, shall be prima facie evidence that a child of or who is
the legal responsibility of such person is a neglected child except
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that such drug . . . msuse shall not be prima facie evidence of

negl ect when such person is voluntarily and regularly participating in
a recogni zed rehabilitative progranf (Famly C Act 8 1046 [a] [iii];
see Matter of Nikita A, 16 AD3d 736, 737). Here, by submtting
overwhel m ng evi dence of the nother’s repeated m suse of cocai ne and
heroin, petitioner “established a prinma facie case of negl ect pursuant
to Famly Court Act § 1046 (a) (iii) and, therefore, neither actua

i mpai rment of the child[ren’s] physical, nmental, or enotional
condition nor specific risk of inpairnment need be established” (Matter
of Sadig H [Karl H], 81 AD3d 647, 647 [internal quotation narks,
brackets, and citations omtted]; see Matter of Jonathan E. [John E. ],

149 AD3d 1197, 1199). “To the extent that the presunption set forth
in Famly Court Act § 1046 (a) (iii) may not have been the basis for
the court’s finding of neglect, . . . we are not precluded from

affirm ng the order based on that presunption inasmuch as the
authority of this Court to reviewthe facts is as broad as that of

Fam |y Court” (Matter of Anthony L., 144 AD3d 1690, 1692, |v denied 28
NY3d 914 [internal quotation marks omtted]).

Contrary to the nother’s contention, petitioner was not obligated
to present additional specific evidence to establish the common-sense
proposition that repeated, nulti-year abuse of cocaine and heroin
“woul d ordinarily have the effect of producing in the user thereof a
substantial state of stupor, unconsciousness, intoxication,
hal | uci nation, disorientation, or inconpetence, or a substantia
i mpai rment of judgnent, or a substantial manifestation of
irrationality” (Famly & Act 8 1046 [a] [iii] [enphasis added]; see
generally Judd v Lake Shore & Mchigan S. Ry. Co., 155 App Div 1, 4-5,
affd 214 NY 622).

We reject the nother’s further contention that the presunption of
negl ect enbodied in Fam |y Court Act 8§ 1046 (a) (iii) was inapplicable
gi ven her purported “participat[ion] in a recognized rehabilitative
program”™ Even assum ng, arguendo, that the nethadone repl acenent
programin which the nother was enrolled constitutes a “recogni zed
rehabilitative programi within the neaning of section 1046 (a) (iii),
her 18 separate positive drug tests and admtted continued drug use
while enrolled in this program established that she was not
“voluntarily and regularly participating” therein (see Matter of
Brooklyn S. [Stafania Q —Pevin S.], 150 AD3d 1698, 1699, |v denied __
NY3d _ [Sept. 14, 2017]; see generally Matter of Keira O, 44 AD3d
668, 670).

In light of our determ nation, the nother’s remmining contentions
are academ c
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