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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (J. Scott COdorisi, J.), entered Novenber 17, 2016. The
order, anong other things, denied the notion of plaintiff to strike
defendants’ demand for a jury trial and denied the notion of
defendants for partial sunmary judgnment and bifurcation.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff, the owner of real property located in the
Town of Pittsford, comrenced this action alleging, inter alia, causes
of action for negligence, trespass, private nui sance and public
nui sance agai nst defendants, who own and operate a nei ghboring office
park. Plaintiff alleges that defendants inproperly and unlawfully
diverted stormwater onto plaintiff’s property and proxi mately caused
the spread of contam nants, which resulted in a $1.7 mllion increase
in the cost of plaintiff’s Brownfield C eanup Program project.
Def endants appeal and plaintiff cross-appeals froman order that,
inter alia, denied defendants’ notion for partial summary judgnent
limting the anount of damages or, in the alternative, bifurcation of
the trial, and denied plaintiff’s notion to strike defendants’ denand
for a jury trial. W affirm

At the outset, we agree with defendants that Suprene Court erred
in determning that their notion was an inproper successive notion for
summary judgnent. Plaintiff and defendants entered into a
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stipul ation, which the court approved and reduced to a witten order,
that explicitly authorized defendants’ nmotion to limt the amount of
damages and thus provided the requisite “sufficient cause” for the
noti on (Sexstone v Amato, 8 AD3d 1116, 1116, |v denied 3 NY3d 609
[internal quotation marks omitted]; see Rupert v Gates & Adans, P.C.
83 AD3d 1393, 1395).

Nevert hel ess, the court considered the nerits of defendants’
notion, and we conclude that the court properly refused to
prospectively limt plaintiff's danages to $250, 000 based on a 2007
bankruptcy sale stipulation in which plaintiff agreed that the
property woul d be assessed at that anount for tax purposes.

Def endants’ assertion that the 2007 stipulation fixed the market val ue
of the property at $250, 000 confuses assessed val ue with market val ue,
and the law “clearly distinguishes between an assessnent or assessed
val ue on the one hand, and the full market value or full value of the
property on the other” (Matter of Briffel v County of Nassau, 31 AD3d
79, 83, affd 8 NY3d 249). W note that “the purpose of awarding
damages in a tort action is to make the plaintiff whole” (Franklin
Corp. v Prahler, 91 AD3d 49, 54) and, when a plaintiff seeks to
recover damages for an injury to property, the proper neasure of
damages is typically the | esser of the cost to repair or the

di m nution of market value (see Fisher v Qualico Contr. Corp., 98 Nyv2d
534, 539-540, citing Hartshorn v Chaddock, 135 NY 116, 122, rearg
denied 32 NE 648; see also McDernott v Gty of Al bany, 309 AD2d 1004,
1006, Iv denied 1 NY3d 509). Contrary to defendants’ contention,
however, neasuring damages as the | esser of the cost to repair or the
di m nution of market value does not require limting the anount of
damages to the assessed val ue of a property.

We further note that “[t]here are also situations in which a
property nay be deenmed to have a negative narket value, i.e., where
the cost to renmedi ate the property exceeds the narket val ue of the
property” (Shaw v Rosha Enters., Inc., 129 AD3d 1574, 1578, citing
Matter of Roth v City of Syracuse, 21 NY3d 411, 415) and, under a
negati ve nmarket val ue approach, a plaintiff nmay be entitled to recover
the costs of renediation in excess of the property’s fair market val ue
(see id. at 1577-1578).

W reject defendants’ further contention that the court erred in
denying that part of their notion seeking the alternative relief of
bi furcation of the trial. The determ nation “ ‘whether to conduct a
bi furcated trial rests within the discretion of the trial court’ ”
(Wight v New York Gty Tr. Auth., 142 AD3d 1163, 1163), and we
conclude that the court did not abuse its discretion (see CPLR 603;
see also CPLR 4011).

Finally, contrary to plaintiff’s contention on its cross appeal,
we conclude that the court properly denied plaintiff’s notion to
strike defendants’ demand for a jury trial (see International Playtex
v C S Leasing Corp., 115 AD2d 271, 272). W have declined to apply
the prevailing rule in the other Departnents of the Appellate D vision
that a defendant waives his or her right to a jury trial on jury-
triable causes of action in the conplaint by interposing an equitable



- 3- 1048
CA 17-00221

countercl ai mbased on the sane transaction (see id.). The plain text
of CPLR 4102 (c) does not address that issue, and the rul e that
prevails in the other Departnments would force defendants to comrence
separate actions to assert equitable counterclains, thereby
encouragi ng the prosecution of inefficient and wasteful parall el
actions (see International Playtex, 115 AD2d at 272). W concl ude,
however, that “[t]he need for a full relitigation of the equitable
claims and the possibility of inconsistent results can be avoi ded by
permtting the |l egal action and the equitable clains to be tried at
the sane tinme” (id.).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



