SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1009

KA 14-01897
PRESENT: CENTRA, J.P., CARNI, LINDLEY, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL W LLI AMS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANE |I. YOON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Monroe County
(Joanne M Wnslow, J.), rendered March 4, 2014. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree (two counts), assault in the second degree, and crim na
possession of a weapon in the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, two counts of murder in the second
degree (Penal Law 8§ 125.25 [1], [3]). Defendant’s clains that the
prosecutor inproperly vouched for the credibility of four prosecution
Wi t nesses during sunmmation are not preserved for our review because he
failed to object to the allegedly inproper coments (see People v
WIllians, 46 Ny2d 1070, 1071). W decline to exercise our power to
review those clains as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

Viewing the evidence in light of the elenments of nmurder in the
second degree under Penal Law § 125.25 (1) and (3) as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). Contrary to defendant’s
contention that the verdict is against the weight of the evidence with
respect to the elenent of “intent to cause the death of another”

(8 125.25 [1]), “[t]he testinmony established that . . . defendant shot
one of [the] victins in the back at close range when that victimtried
to flee in an attenpt to thwart . . . defendant’s robbery attenpt”
and, thus, “[t]he jury was justified in inferring, based on these
facts, an intent on the part of . . . defendant to kill” (People v
Wods, 126 AD2d 766, 767, |v denied 69 Ny2d 888, reconsideration
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denied 70 Ny2d 659). Wth respect to the el enent of causing the death
of another during an “attenpt[] to commt robbery” (8 125.25 [3]), the
prosecution presented testinony that, during the fatal encounter,
defendant’ s acconplice displayed a gun to the nmurder victimand
stated, “Gve it up,” with reference to the victin s mari huana, and
that defendant |later admtted that he was “going to rob sonebody” and
things “didn’t go like [they were] supposed to, [and] he shot a

H spanic dude.” That testinony is not incredible as a matter of |aw
and we reject defendant’s contention that the verdict is against the
wei ght of the evidence (see generally People v Baker, 30 AD3d 1102,
1102- 1103, |v denied 7 NY3d 846).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



