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Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered May 16, 2016. The order, anong ot her
things, granted plaintiff a prelimnary injunction and denied the
cross notion of defendants to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff is the | essee of property |ocated at 2080
East Ridge Road in the Town of Irondequoit (property). Defendant
Linda L. Kern acquired the property in 2008 and, in 2016, she sold it
to defendant 2080 East Ridge Rd LLC. Plaintiff subsequently comrenced
this action seeking, inter alia, specific performance of a right of
first refusal to purchase the property pursuant to a | ease agreenent
executed in 1971 by the all eged predecessors in interest of plaintiff
and Kern (1971 lease). Plaintiff alleges that, in March 2003, Kern's
predecessor in interest and plaintiff executed an “Extension of Lease”
(March 2003 extension), which assigned the 1971 | ease to plaintiff and
extended the termof that |lease. Plaintiff noved for, inter alia, a
tenporary restraining order and prelimnary injunction enjoining
defendants fromaltering or transferring the property, or taking any
ot her action with respect to the property that may be adverse to
plaintiff’s interest during the pendency of this action. Defendants
cross-nmoved for, inter alia, an order dismssing the conplaint
pursuant to CPLR 3211 (a) (1), (3) and (7) on the ground that
plaintiff did not have a right of first refusal inasmuch as the 1971
| ease is not the operable | ease for the property, and that the March
2003 extension extended the termof a | ease of the property dated
March 27, 2003 (March 27, 2003 |ease). Suprene Court, inter alia,
granted that part of plaintiff’s notion seeking a prelimnary
i njunction and deni ed defendants’ cross notion. W affirm
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We conclude that the court properly granted that part of
plaintiff’s notion seeking a prelimnary injunction. “In order to
prevail on a notion for a prelimnary injunction, the noving party has
t he burden of denonstrating, by clear and convincing evidence, (1) a
i kelihood of success on the nerits, (2) irreparable injury in the
absence of injunctive relief, and (3) a balance of equities in its
favor” (Eastnman Kodak Co. v Carnosino, 77 AD3d 1434, 1435; see John G
Ul mn & Assoc., Inc. v BCK Partners, Inc., 139 AD3d 1358, 1358, |v
di sm ssed 28 NY3d 943).

Wth respect to the first elenment, we conclude that plaintiff
establ i shed by clear and convincing evidence that there was a
l'i kel i hood of success on the nerits with respect to whether the Mrch
2003 extension was an agreenent to extend the termof the 1971 | ease.
Wil e the March 2003 extension does not specifically refer to the 1971
| ease and does nmeke reference to a | ease dated March 27, 2003,
plaintiff avers that the March 27, 2003 | ease was never drafted,
executed or recorded, and defendants were unable to |ocate a copy of
the March 27, 2003 | ease. Moreover, plaintiff submtted evidence that
plaintiff and Kern acted with the understanding that the March 2003
extensi on extended the 1971 | ease inasnuch as plaintiff nmade, and
def endant Kern accepted, rental and tax paynents in accordance with
the ternms of the 1971 | ease, and Kern gave plaintiff notice of the
bona fide offer to purchase the property, as required under the right
of first refusal clause found in the 1971 | ease.

We further conclude that plaintiff established by clear and
convincing evidence that it will be irreparably harmed in the absence
of injunctive relief. W reject defendants’ contention that the court
i mproperly consi dered evidence submitted in plaintiff’s reply papers
with respect to that issue (see Ryan Mgt. Corp. v Cataffo, 262 AD2d
628, 630). In its noving papers, plaintiff submtted evidence that it
| eased the property for several years with the understanding that the
1971 |l ease, which included a right of first refusal clause, was in
effect. Plaintiff also submtted evidence that it exercised its right
of first refusal pursuant to the terns of the 1971 lease. It was only
after defendants submtted their opposition to plaintiff’s notion that
plaintiff becane aware that defendants contended that the 1971 | ease
was i noperative. In reply, plaintiff nade a “direct response to [the]
all egations raised by . . . defendant[s] in [their] opposition papers”
(1d.), by asserting that it had previously attenpted to purchase the
property but that its offer was rejected, and that it had been waiting
to purchase the property pursuant to the right of first refusal clause
in the 1971 | ease because the property is unique, has a prinme |ocation
and holds value to the famly of plaintiff’s nenbers.

Wth respect to the third elenment, we conclude that the bal ance
of equities favors granting that part of plaintiff’s notion seeking a
prelimnary injunction (see Felix v Brand Serv. Goup LLC, 101 AD3d
1724, 1726). Although defendants may suffer a delay in altering or
transferring the property should they prevail on the nerits,
plaintiff’s interest will be permanently affected if the property is
altered or transferred while this action is pending.
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Finally, we conclude that the court properly denied defendants’
cross nmotion to dismss the conplaint (see generally EBC 1, Inc. v
ol dman, Sachs & Co., 5 NY3d 11, 19).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



