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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered June 17, 2016. The
order denied the notion of plaintiffs for summary judgnent and deni ed
the cross notion of defendant seeking, inter alia, summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action agai nst defendant
seeking a declaration that defendant is obligated, under the terns of
the parties’ agreenent, to reinburse plaintiffs for all defense costs
associated with an underlying personal injury |lawsuit brought agai nst
plaintiffs (Kl epanchuk v County of Monroe, 129 AD3d 1609, |v denied 26
NY3d 915). Prelimnarily, we note that defendant effectively
abandoned any challenge to Suprene Court’s denial of its cross notion
for summary judgnment dism ssing the conplaint pursuant to CPLR 3212
i nasmuch as defendant has not raised any such chall enge on appeal (see
Becker-Manni ng, Inc. v Cormon Council of City of Uica, 114 AD3d 1143,
1143-1144). Notably, defendant’s main and reply briefs state that
“[t]he Decision and Order of the court bel ow should be affirned
insofar as it denied the notion and cross-notion for summary judgnent
pursuant to CPLR 3212.~"

We conclude that the court properly denied plaintiffs notion for
summary judgnment seeking the requested declaration. Contrary to
plaintiffs’ contention, the indemification provision at issue is
triggered only in the event of a finding of an intentional or
negl i gent act by defendant and, on this record, plaintiffs have failed
to show either one as a matter of law (see Bellreng v Sicoli &
Massaro, Inc. [appeal No. 2], 108 AD3d 1027, 1031; Guarnieri v Essex
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Hones of WY, 24 AD3d 1266, 1266-1267). W further conclude that the
explicit | anguage of the indemnification provision does not violate
General Obligations Law 8§ 5-322.1 inasnmuch “as it does not require
[defendant] to indemify [plaintiffs] for [their] own negligence”
(Brooks v Judlau Contr., Inc., 11 NY3d 204, 209). Instead, the
“provision is clear, obligating [defendant] to indemify [plaintiffs]
only when it is shown that damages were caused by [defendant’s] own
negligence” (id.; see Gstuni v Town of Inlet, 64 AD3d 854, 855;

Kowal ewski v North Gen. Hosp., 266 AD2d 114, 114-115).

We conclude that the court properly denied that part of
defendant’s cross notion seeking to dismss the conplaint under CPLR
3211 (a) (7). It is well established that a declaratory judgnent is a
di scretionary renedy (see CPLR 3001; Bower & Gardner v Evans, 60 Nyad
781, 782; Matter of Morgenthau v Erl baum 59 Ny2d 143, 148, cert
deni ed 464 US 993), and “the [general] rule in declaratory judgnment
actions [is] that on a notion to dismss the conplaint for failure to
state a cause of action, the only question is whether a proper case is
presented for invoking the jurisdiction of the court to nmake a
decl aratory judgnent, and not whether the plaintiff is entitled to a
decl aration favorable to hini (Law Research Serv. v Honeywel |, Inc.
31 AD2d 900, 901; see Plaza Dr. G oup of CNY, LLC v Town of Sennett,
115 AD3d 1165, 1166). Contrary to defendant’s contention, the
exi stence of triable issues of fact does not preclude declaratory
relief (see Thome v Al exander & Louisa Cal der Found., 70 AD3d 88, 99-
100, Iv denied 15 NY3d 703; Enpire Mut. Ins. Co. v MlLaughlin, 35 AD2d
1074, 1074; Arnstrong v County of Onondaga, Onondaga County Water
Dist., 31 AD2d 735, 736). W reject defendant’s further contention
that the action should be dism ssed because plaintiffs have other
adequate alternative renedi es avail able. The Court of Appeals has
expressly noted that “[t]he nmere existence of other adequate renedies
: does not require dismssal: ‘W have never gone so far as to
hold that, when there exists a genuine controversy requiring a
judicial determ nation, the Suprene Court is bound, solely for the
reason that another renedy is available, to refuse to exercise the
power conferred by [the predecessor statutes to CPLR 3001]" ~
(Morgent hau, 59 Ny2d at 148). Contrary to defendant’s final
contention, plaintiffs are not precluded frombringing a declaratory
j udgnent action because they did not inplead defendant in the
underlying action (see Hudson Ins. Co. v AK Const. Co., LLC, 92 AD3d
521, 521; Patrick M Connors, Practice Comentaries, MKinney' s Cons
Laws of NY, Book 7B, CPLR C3001: 14).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



