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Appeal froma judgnent of the Monroe County Court (Vincent M
Dinolfo, J.), rendered Cctober 4, 2013. The judgnment convicted
def endant, upon a jury verdict, of crimnally negligent hom ci de and
assault in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the indictnment is dismssed, and the
matter is remtted to Monroe County Court for proceedi ngs pursuant to
CPL 470. 45.

Menorandum  On appeal froma judgnment convicting him upon a
jury verdict, of crimnally negligent hom cide (Penal Law 8§ 125.10)
and assault in the third degree (8 120.00 [3]), defendant contends
that the conviction is not supported by legally sufficient evidence
because the evidence presented at trial varied fromthe limted
theories alleged in the indictnment, as anplified by the bill of
particulars. W agree.

On May 9, 2011, defendant suffered a seizure while operating his
vehicle, and the seizure caused himto drive into a park, where he
struck two children, killing one and injuring the other. Thereafter,
def endant was indicted by a grand jury and charged with mansl aught er
in the second degree (Penal Law 8 125.15 [1]) for recklessly causing a
death; assault in the second degree (8 120.05 [4]) for recklessly
causi ng serious physical injury by neans of a dangerous instrunent,
i.e., a notor vehicle; and driving while ability inpaired by drugs
(Vehicle and Traffic Law 8 1192 [4]) for operating a notor vehicle
while his ability to do so was inpaired by the use of a drug, i.e.,
mari huana. Prior to trial, defendant served nultiple demands for a
bill of particulars requesting, inter alia, that the People
specifically describe how defendant was reckless. In response, the
Peopl e specified only that “[t]he ingestion of marihuana and a failure
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to take nedication were both factors that contributed to the
defendant’ s reckl essness.” Despite defendant’s objections during the
course of the trial, including a notion for a trial order of dism ssal
at the close of the People s case and renewal of that notion at the
cl ose of all proof (see generally People v H nes, 97 Ny2d 56, 61,
rearg denied 97 Ny2d 678), the People presented evidence that

def endant was reckl ess based upon not only nmari huana use and failure
to take nedication, but also based upon, inter alia, his |ack of
sleep, failure to informhis doctors of his syncope events, and
failure to control his alcohol consunption. The jury found defendant
not guilty of the indicted charges but guilty of the | esser included
of fenses of crimnally negligent hom cide and assault in the third
degr ee.

We note at the outset that, contrary to the People’s contention,
def endant preserved the |l egal insufficiency issue for our review A
conviction is supported by legally sufficient evidence “when, view ng
the facts in [the] light nost favorable to the People, ‘there is a
valid line of reasoning and perm ssible inferences fromwhich a
rational jury could have found the el enents of the crime proved beyond

a reasonabl e doubt’ ” (People v Danielson, 9 NY3d 342, 349; see People
v Bl eakl ey, 69 Ny2d 490, 495). “Where the charge agai nst a defendant
islimted either by a bill of particulars or the indictnent itself,

t he def endant has a fundanental and nonwai vable right to be tried only
on the crinmes charged” (People v Duell, 124 AD3d 1225, 1226, |v denied
26 NY3d 967 [internal quotation marks omitted]). Here, because the
Peopl e specifically narrowed their theory of recklessness in the bil

of particulars, County Court was “ ‘obliged to hold the prosecution to
this narrower theory alone’ ” (id. at 1227; see People v Smth, 161
AD2d 1160, 1161, |v denied 76 Ny2d 865).

The People did not present any evidence that mari huana use, in
general, may cause seizures or that mari huana use caused defendant’s
specific seizure herein. |In addition, the People did not present any
evi dence that defendant had been prescribed anti-seizure nedication
and that he had failed to take it. Inasnmuch as there was a variance
bet ween the People’s trial evidence and the indictnment as anplified by
the bill of particulars, and that evidence was insufficient to support
the theories of defendant’s reckl essness set forth in the bill of
particul ars, defendant was essentially tried and convicted on charges
for which he had not been indicted (see Duell, 124 AD3d at 1227). The
j udgnment of conviction therefore nust be reversed and the indictnent
nmust be dism ssed (see id.; People v Burns, 303 AD2d 1032, 1033-1034;
Smth, 161 AD2d at 1161; cf. People v Gaves, 136 AD3d 1347, 1348-
1349, |v denied 27 NY3d 1069).

Ent er ed: Cct ober 6, 2017 Mark W Bennett
Cerk of the Court



