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\% MVEMORANDUM AND ORDER

JENNY SCOTT, DEFENDANT,
AND DARRYL EPPS, DEFENDANT- APPELLANT.

LAW OFFI CE OF DANIEL R ARCHI LLA, BUFFALO (EM LY M COBB OF COUNSEL),
FOR DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), entered June 2, 2016. The order denied the notion of
def endant Darryl Epps for summary judgnent dism ssing the conpl aint
agai nst him

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustai ned when she was struck, in a hit and run accident,
by a vehicle owned by Darryl Epps (defendant) and all egedly driven by
def endant Jenny Scott. Defendant noved for summary judgnent
di sm ssing the conpl aint against himon the ground that Scott operated
his vehicle without his perm ssion. W conclude that Suprenme Court
properly denied the notion inasnuch as defendant failed to neet his
initial burden (see generally Zuckerman v City of New York, 49 Ny2d
557, 562). “It is well settled that Vehicle and Traffic Law 8§ 388 (1)
creates a strong presunption that the driver of a vehicle is operating
it with the owner’s perm ssion and consent, express or inplied, and
that presunption continues until rebutted by substantial evidence to
the contrary” (Liberty Mut. Ins. Co. v General Acc. Ins. Co., 277 AD2d
981, 981-982 [internal quotation marks omtted]; see Miurdza v
Zi nmmer man, 99 Ny2d 375, 380; Margolis v Vol kswagen of Am, Inc., 77

AD3d 1317, 1320). “ ‘The uncontradicted testinony of a vehicle owner
that the vehicle was operated without his or her perm ssion, does not,
by itself, overcone the presunption of perm ssive use’ ” (Talat v

Thonmpson, 47 AD3d 705, 706; see Ellis v Wtsell, 114 AD3d 636, 637,
Power v Hodge, 37 AD3d 1078, 1078-1079; Lewis v Caldwell, 236 AD2d
896, 896-897). Contrary to defendant’s contention, Scott’s unsworn
statenent that she was not driving the subject vehicle on the night of
t he accident and that she did not know himconstituted inadm ssible
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proof and could not be considered in support of his notion (see
generally Holloman v City of New York, 74 AD3d 750, 751; La Frenire v
Capital Dist. Transp. Auth., 96 AD2d 664, 665).

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



