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Appeal from an order of the Suprenme Court, Oneida County (Patrick
F. MacRae, J.), entered May 2, 2016. The order, inter alia,
determ ned the rights of the parties to various financial accounts.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Al berta M Rossi (decedent) commenced this action
seeking to inpose a constructive trust on noney held by her daughter,
defendant. After a nonjury trial, decedent died and plaintiff was
thereafter substituted as executor of decedent’s estate. Suprene
Court issued an order (liability order) determ ning that decedent was
entitled to a constructive trust on the funds that were transferred to
def endant and ordering an accounting. After receiving the audit that
was performed by an accountant chosen by the parties, the court issued
an order (danages order) that, inter alia, granted decedent possession
of certain accounts. Defendant now appeals fromthe damages order.

Initially, we reject plaintiff’s contention that, having fail ed
to appeal fromthe liability order, defendant has wai ved her right to
pursue an appeal fromany part of that order. The appeal fromthe
damages order, although not titled a judgnent, brings up for review
the non-final liability order (see generally CPLR 5501 [a] [1]). W
therefore address the nerits of defendant’s contentions.

View ng the evidence in the light nost favorable to decedent, we
conclude that a fair interpretation of the evidence supports the
court’s determnation in the liability order to i npose a constructive
trust (see Beason v Kleine, 96 AD3d 1611, 1613; see generally A&M
G obal Mgt. Corp. v Northtown Urol ogy Assoc., P.C., 115 AD3d 1283,
1286). In general, a constructive trust may be inposed where there is
“(1) a confidential or fiduciary relation, (2) a pron se, express or
inmplied, (3) a transfer nmade in reliance on that prom se, and (4)
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unjust enrichment” (Bankers Sec. Life Ins. Socy. v Shakerdge, 49 Ny2d
939, 940, rearg denied 50 NY2d 929; see Sharp v Kosmal ski, 40 Nyzd
119, 121; Matter of Thomas, 124 AD3d 1235, 1237). “lnasnuch as a
constructive trust is an equitable renmedy, however, ‘courts do not
rigidly apply the elenments but use themas flexible guidelines” ”
(Beason, 96 AD3d at 1613).

Contrary to defendant’s contention, the record establishes that
“a relationship of trust and confidence did exist between the parties”
(Sharp, 40 Ny2d at 121; see Matter of Grasta, 61 AD2d 1120, 1121, affd
45 Ny2d 999). Before their relationship becane strai ned and decedent
commenced this action, it was undi sputed that decedent and def endant
lived together and were cl ose, and decedent trusted defendant to
handl e her financial affairs when decedent no | onger wanted to
continue doing so or was unable to do so. Also contrary to
defendant’ s contention, the evidence established that a prom se was
made that defendant woul d use the noney only for decedent’s needs
during her lifetime and that decedent transferred her noney to
accounts in defendant’s nanme based on that prom se (see generally
Matter of Chicola, 224 AD2d 1005, 1006). Decedent made or was
involved with all the investnent decisions regarding the transferred
noney, and the withdrawals fromthe accounts were given to decedent
for her use and were not for defendant’s use. W therefore reject
defendant’s contention that the transfers were a gift to her.

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



