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Appeal from an order of the Suprenme Court, Monroe County (Elma A
Bellini, J.), entered June 20, 2016. The order, insofar as appeal ed
from denied the notion of plaintiff for his marital share of the
val ue of the degree defendant earned during the course of the
marri age.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs by vacating the first
ordering paragraph, and the matter is remtted to Suprenme Court,
Monroe County, for further proceedings in accordance with the
foll owing nenorandum As limted by his brief, plaintiff appeals from
that part of an order that denied his notion to recover his marital
interest in a master’s degree earned by defendant during the course of
their marriage. An oral stipulation of settlenent, which was
i ncorporated but not nerged into the judgnment of divorce, included a
provision that entitled plaintiff to an interest in defendant’s
master’s degree. The parties, however, did not stipulate to the
val uation of the degree or the extent of plaintiff’s interest in the
degree. N ne years after the entry of the judgnent of divorce,
plaintiff noved to recover his interest in the degree. |In support of
his notion, he submtted a valuation by an accountant who opi ned that
“the cal cul ated val ue of $223,116 fairly represents the narital
portion of the increased earnings capacity due to [defendant’ s]
master’s degree.” |In opposition to the notion, defendant contested
only the valuation of her master’s degree and the extent of
plaintiff’s marital interest therein, and submitted a valuation by an
accountant who opined that her enhanced earnings capacity “equates to
a total present value of $18,529.” Nevertheless, Suprene Court denied
plaintiff’s nmotion on the ground that there was “no enforceabl e
stipulation” with respect to the degree. That was error.
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It is well settled that a party to a stipulation that is
i ncorporated but not nerged into a judgnment of divorce “cannot
chal l enge the [enforceability of the] stipulation by way of notion
but, rather, nust do so by commencenent of a plenary action” (Marshal
v Marshall, 124 AD3d 1314, 1317; see Verna v Verna, 134 AD3d 1438,
1438). Conversely, a party seeking to enforce the ternms of such a
stipulation may do so either by a notion to enforce the judgnent (see
generally Marshall, 124 AD3d at 1317), or by a plenary action (see
Sacks v Sacks, 220 AD2d 736, 737). In this case, the issue whether
the stipulation was enforceabl e was not properly before the court
because defendant did not commence a plenary action challenging its
enforceability. Rather, plaintiff noved to enforce the judgnent
i ncorporating the stipulation, and defendant effectively conceded t hat
t he stipul ation was enforceabl e when she asserted that the only
guestions before the court were the valuation of her master’s degree
and the extent of plaintiff’s marital interest therein. Thus, we
conclude that the court erred in denying plaintiff’s notion on the
ground that the stipulation was unenforceabl e (see generally Mrshall,
124 AD3d at 1317; Barany v Barany, 71 AD3d 613, 615). W therefore
reverse the order insofar as appealed from and we renit the matter to
Suprene Court for a hearing to determine the value of plaintiff’s
interest in defendant’s degree.

Def endant’ s contention concerning the defense of |aches is raised
for the first time on appeal and thus is not properly before us (see
Ci esinski v Town of Aurora, 202 AD2d 984, 985).
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