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Appeal from a judgnment of the Monroe County Court (Melchor E
Castro, A J.), rendered Novenber 18, 2011. The judgnent convicted
def endant, upon a jury verdict, of attenpted crimnal possession of a
weapon in the second degree and attenpted crimnal possession of a
weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  On appeal from a judgnment convicting himfollowng a
jury trial of attenpted crimnal possession of a weapon in the second
degree (Penal Law 88 110.00, 265.03 [3]) and attenpted crim na
possession of a weapon in the third degree (88 110.00, 265.02 [3]),
def endant contends that the evidence is legally insufficient to
support the conviction. W reject that contention. The evidence
establ i shed that defendant was the front seat passenger in a vehicle
that was stopped by the police. He appeared anxi ous and nervous when
he first observed the officers, and he acted in a suspici ous manner
when asked for the vehicle' s registration. Instead of |ooking at the
docunents he pulled fromthe glove box, defendant let themfall to the
ground and began nmoving themwi th his feet. Wen asked to identify
hi msel f, defendant refused to provide anything other than his first
name. G ven the suspicious nature of defendant’s behavior, the
of ficers asked himto exit the vehicle. As soon as the passenger door
opened, the officers observed the handle of the firearm “sticking out
fromunderneath the seat” between the seat and the door. Defendant
thereafter “tried to pull away” when he was handcuffed by the police
of ficers.

Contrary to defendant’s contention, the evidence is legally
sufficient to establish that defendant constructively possessed the
firearm i.e., that he exercised “ ‘dom nion and control over the area
in which [the firearmwas] found " (People v Ward, 104 AD3d 1323,
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1324, |v denied 21 NYy3d 1011). Based on the | ocation and position of
the firearm which was visible as it protruded from under the right
side of the passenger seat (see People v Lynch, 116 AD2d 56, 61,
citing People v Lenmons, 40 Ny2d 505, 509-510), and the fact that

def endant was seated in that passenger seat, we conclude that “the
jury was . . . entitled to accept or reject the perm ssible inference
t hat defendant possessed the weapon” (People v Carter, 60 AD3d 1103,
1106, |v denied 12 NY3d 924). The fact that a defense w tness
testified that the firearm belonged to him*“presented an i ssue of
credibility for the jury to resolve” (id. at 1107).

Contrary to defendant’s further contention, although there is no
di spute that the firearmat issue was not operable, it is well settled
that a defendant may be convicted of attenpted crim nal possession of
a weapon when he or she believes that the firearmis operable (see
Matter of Lavar D., 90 NY2d 963, 965; People v Saunders, 85 Ny2d 339,
342; Matter of David H, 255 AD2d 264, 264). Here, the evidence
establishing that the firearmwas | oaded, that defendant appeared to
be nervous and anxi ous when he was seen and stopped by the police and
t hat defendant attenpted to flee is sufficient “to support the
i nference that [defendant] believed and intended the firearmto be
operabl e” (Lavar D., 90 NY2d at 963).

Def endant al so contends that his conviction of attenpted crimna
possession of a weapon in the third degree is not supported by legally
sufficient evidence because there is no evidence that the firearm was
“defaced for the purpose of the conceal nent or prevention of the
detection of a crinme or msrepresenting the identity of such . .
firearni (Penal Law § 265.02 [3]). That contention is not preserved
for our review inasnuch as defendant’s notion for a trial order of
di sm ssal was not “ ‘specifically directed” at [that] alleged”
deficiency in the proof (People v Gay, 86 Ny2d 10, 19). In any
event, defendant’s contention lacks nerit. The evidence at tria
established that the firearmwas defaced intentionally, and that the
destruction of the serial nunber was “open and obvi ous” (People v
Ri dore, 273 AD2d 154, 154, |v denied 95 NY2d 907). View ng the
evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621), we conclude that there is a “valid |ine of
reasoni ng and perm ssible inferences which could |ead a rationa
person to the conclusion” that the firearmwas defaced for illicit
pur poses (People v Bl eakley, 69 NY2d 490, 495).

Viewi ng the evidence in light of the elements of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention that the verdict is contrary to
the wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

Al t hough an acquittal would not have been unreasonable, it cannot be
said that the jury failed to give the evidence the weight it should be
accorded (see generally Danielson, 9 Ny3d at 348; Bl eakley, 69 NY2d at
495) .

We have revi ewed defendant’s remai ning contention and concl ude
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that it does not warrant reversal or nodification of the judgnent.

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



